NOTICE OF REGULAR MEETING AGENDA

* LANCASTER CITY COUNCIL
MUNICIPAL CENTER CITY COUNCIL CHAMBERS

A TREE USA.
Lancaster 211 N. HENRY STREET, LANCASTER, TEXAS
Monday, April 23, 2012 - 7:00 P.M.

CALL TO ORDER

INVOCATION: MINISTERIAL ALLIANCE

PLEDGE OF ALLEGIANCE: DEPUTY MAYOR PRO TEM NINA MORRIS
PRESENTATION: PROCLAMATION FOR AMERICAN RED CROSS

CITIZENS’ COMMENTS: (At this time citizens who have pre-registered before the call to order will be
allowed to speak on any matter other than personnel matters or matters under litigation, for a length of time
not to exceed three minutes. No Council action or discussion may take place on a matter until such matter
has been placed on an agenda and posted in accordance with law.)

CONSENT AGENDA: (ltems listed under the consent agenda are considered routine and are generally
enacted in one motion. The exception to this rule is that a Council Member may request one or more items to
be removed from the consent agenda for separate discussion and action.)

1C.  Consider approvai of minutes from the City Council Regular Meeting held March 286,
2012 and Emergency Meeting held April 3, 2012.

2C. Consider Resolution 2012-04-32 canceling the regular City Council meetings
scheduled for May 14 and 28, 2012; and providing for a called Special Meeting on
May 21, 2012.

3C. Consider Resolution 2012-04-33 approving the terms and conditions of the City
owned T-Hangar non-commercial lease from Building 680 at the Lancaster Regionall
Airport.

4C. Consider Resolution 2012-04-34 awarding Bid 2012-22 for T-Hangar 660 and 670
roof replacements to Covenant Design & Construction, LLC in an amount not to
exceed $57,182.

5C. Consider Resolution 2012-04-35 declaring certain board, commission, and
committee position(s) vacant due to excessive absences.

PUBLIC HEARING:

6. Conduct a public hearing and consider Resolution 2012-04-36 approving the 2012-
2013 Standards of Care for Youth Programs operated by the Lancaster Parks and
Recreation Department.
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7. Conduct a public hearing regarding use of allocated funds under the Fiscal Year
2012 Dallas County Community Development Block Grant {(CDBG) program.

ACTION:

8. Discuss and consider Resolution 2012-04-37 establishing the reappraisal of certain
real property located within the corporate limits of the City which was damaged as a
result of severe storms and tornado; providing authorization to reappraise such
damage to real property; providing for reappraisal; and providing for proration of
taxes as a result of natural disaster.

EXECUTIVE SESSION:

9. The City Council shall convene into closed executive session pursuant to Section §
551.071 (1) of the Texas GOVERNMENT CODE to consult with the City Attorney to seek
legal advice on pending litigation and/or settlement concerning Cause No. 11-10174
Con-Way Truckload, Inc. vs. the City of Lancaster.

10.  Reconvene into open session. Consider and take appropriate action{s), if any, on
closed/executive session matters.

ADJOURNMENT

EXECUTIVE SESSION: The Council reserves the right to convene into executive session on any
posted agenda item pursuant to Section 551.071(2) of the TExAs GOVERNMENT CODE to seek legal
advice concerning such subject.

ACCESSIBILITY STATEMENT: The Municipal Center is wheelchair-accessible. For sign
interpretive services, call the City Secretary’s office, 972-218-1311, or TDD 1-800-735-2989, at
least 72 hours prior to the meeting. Reasonable accommodation will be made to assist your needs.

Certificate
| hereby certify the above Notice of Meeting was posted at the Lancaster City Hall on
4, 2012 @ S.ce and copies thereof were hand
delivered to the Mhyor, Mayor Pro-Tempore, Eeputy Mayor Pro-Tempore and Council

members.

| QO(ZLL. M rbﬁ—‘vume,

Dolle K. Downe, TRMC
City Secretary




LANCASTER CITY COUNCIL 1

Agenda Communication for
April 23, 2012

AG12-001

Consider approval of minutes from the City Council Regular
Meeting held March 26, 2012 and Emergency Meeting held
April 3, 2012.

Background

Attached for your review and consideration are minutes from the:

¢ City Council Regular Meeting held March 26, 2012
» City Council Emergency Meeting held April 3, 2012

Prepared and submitted by: Dolle K. Downe, City Secretary
April 16, 2012






MINUTES
LANCASTER CITY COUNCIL MEETING OF MARCH 26, 2012

The City Council of the City of Lancaster, Texas, met in Regular session in the Council
Chambers of City Hall on March 26, 2012 at 7:00 p.m. with a quorum present to-wit:

Councilmembers Present:

Mayor Marcus E. Knight

Walter Weaver

Stanley Jaglowski

Marco Mejia

Deputy Mayor Pro Tem Nina Morris
Council District 5 vacant

Councilmembers Absent:
Mayor Pro Tem James Daniels

City Staff Present:
Opal Mauldin Robertson, City Manager

Alicia Oyedele, Assistant to the City Manager

Sean Johnson, Parks and Recreation Director

Dori Lee, Human Resources Director

Larry Flatt, Police Chief

Thomas Griffith, Fire Chief

Rona Stringfellow Govan, Managing Director Public Works / Development Services
Jim Brewer, Assistant Director Public Works / Development Services
Larry King, Building Official

Sheree Haynes, Finance Director

Cami Loucks, Library Director

Dolle Downe, City Secretary

Robert E. Hager, City Attorney

Call to Order:
Mayor Knight called the meeting to order at 7:00 p.m. on March 26, 2012.

Invocation:
Parks and Recreation Director Sean Johnson gave the invocation.

Pledge of Allegiance:
Mayor Knight led the Pledge of Allegiance.

Presentation:

Mayor Knight presented individual Certificates of Appreciation to Adopt-a-Spot volunteers
thanking participants for their service to the community. The Adopt-a-Spot program is a
partnership between the City and community organizations, clubs and residents to help keep
rights-of-way, neighborhoods and parks beautiful and litter free. Groups participating in the
program include: Alpha Kappa Alpha Sorority (Upsilon Lambda Omega Chapter), Girl Scouts of
Northeast Texas (Troop #305) Boy Scout Troop #1141, and Brasscraft. Individual participants
include Rusty Lemley, James Barnes, and Verna Scott.
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Citizens Comments:

Nilsa Torres, 2824 Mcintosh Court, complained about dogs roaming in the neighborhood with
no collars; commented that the dogs come up to people who are checking their mailboxes and
neighbors are afraid of the dogs because they growl and bark; stated that animal control has
been called and knows which house the dogs are coming from; stated that a letter should be
hand-delivered to the owner; stated that she did not want the budget cut for animai control
services.

James Lewis, 818 Katy Street, commented that he is very concerned about how the City is
being run and said a prayer for the City; thanked God for giving him strength to endure and for
giving him knowledge to lead; stated that on May 12 councilmembers should be impeached.

Samuel Howard, 1122 South Ridge, commented that his water bill has doubled and he cannot
continue to pay such a high rate; stated that water bills in rural areas are about half; suggested
that the police could service rural areas for more revenue; stated that the City should take a
load off its citizens.

Consent Agenda:
City Secretary Downe read the consent agenda.

1C.  Consider approval of minutes from the City Council Regular Meeting held March
12, 2012.

2C. Consider Resolution 2012-03-30 declaring that the candidate in District 5 is
unopposed for the May 12, 2012 municipal Special Election and to declare said
person elected; canceling said Special Election in single member District 5; and
providing for all other provisions of Resolution 2012-02-21 ordering the General
Election to remain in full force and effect.

Considera una resolucién declara sin oposicion al candidato en el distrito 5 en el
12 de mayo 2012 eleccién municipal especial elegido; cancelacion de la eleccion
en el distrito de miembros solo 5; establecer para todas las otras disposiciones
de la resolucién no. 02-21-2012, ordena la eleccion general que permaneceran en
pleno vigor y efecto, y proporcionar una fecha efectiva.

MOTION: Councilmember Weaver made a motion, seconded by Councilmember Mejia, to
approve consent items 1C and 2C. The vote was cast 5 for, 0 against [Daniels absent).

3. Consider an ordinance amending the Code of Ordinances, Article 3.7000 Property
Maintenance Code, by amending Section 3.7002, Exceptions and Amendments, by
amending Section 111.2 Membership of Board, of the International Property
Maintenance Code, 2006 Edition, by adding a new Section 111.2 of said
International Code providing for appeals to the Municipal Court; providing notice
of meeting; providing for court decision; and providing for appeal to District Court
of Dallas County, Texas.
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Building Official King outlined the proposed changes to the ordinance regarding substandard
structures noting that it places the municipal judge as the authority to consider cases rather than
the Property Standards and Appeals Board. He stated that the revision is being proposed due
to a recent Texas Supreme Court ruling on a case that concluded ‘the nuisance determination
made by a judge rather than an appointed administrative body is a more constitutional
necessity”.

Councilmember Mejia commented that he still prefers the Property Standards and Appeals
Board to hear the cases saying that it is more democratic. Councilmember Mejia stated that he
is not disagreeing about the need to demolish the properties; stated that by giving the decision
to a judge, the City takes the matter out of the hands of its citizens.

Councilmember Weaver stated that he agrees with Councilmember Mejia and that he would
rather that the decision regarding demolition of property is made by those living in the City and
not by a judge. Councilmember Weaver said that this is government by the people, and it
should not be turned over to a judge.

Deputy Mayor Pro Tem Morris expressed concern that if the decision is placed with a judge, it
takes the matter away from citizens’ input and does not keep our citizens involved.

Councilmember Mejia commented that the citizens should make as many of the decisions
regarding matters of the City as possible.

MOTION: Deputy Mayor Pro Tem Morris made a motion, seconded by Councilmember Meijia,
to retain the Property Standards and Appeals Board to hear cases for substandard structures.
The vote was cast 5 for, 0 against [Daniels absent].

4. Discuss and consider an ordinance providing for the issuance of City of
Lancaster, Texas, General Obligation Refunding Bonds, Series 2012 in an amount
not to exceed $14,500,000; levying a tax in payment thereof; approving the official
statement; approving execution of a bond purchase contract and escrow
agreement; and enacting other provisions relating thereto.

Finance Director Haynes outlined the proposed parameter ordinance for refunding bonds stating
that the refunding is primarily for debit related to the Lancaster Recreational Development
Corporation and would, at a minimum, save the City $1.2 million. The maturity date remains
February 2024,

Keith Kirven with First Southwest presented information regarding the parameter ordinance and
issuance of the bonds, noting expiration of parameter authority in 180 days with a maximum
true interest cost of 3.5% and maximum principal amount of $14,500,000 and no change in final
maturity date [February 2024].

Councilmember Mejia commended staff for taking advantage of lower interest rates in the
market saying that it is smart business.
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Councilmember Weaver asked how difficult the sale would be in this market. Mr. Kirven
indicated that the parameter interest rates are conservative estimates and First Southwest did
not anticipate difficulties.

Councilmember Mejia asked about the negotiations. Mr. Kirven indicated that it is back and
forth conversation with the underwriters.

Councilmember Weaver asked about the cost of issuance. Mr. Kirven stated that the estimated
cost is $100,000; the anticipated savings of $1.2 million is after the issuance expense.

MOTION: Councilmember Mejia made a motion, seconded by Councilmember Weaver, to
approve the ordinance providing for the issuance of City of Lancaster, Texas, General
Obligation Refunding Bonds, Series 2012 in an amount not to exceed $14,500,000; levying a
tax in payment thereof; approving the official statement; approving execution of a bond
purchase contract and escrow agreement; and enacting other provisions relating thereto. The
vote was cast 5 for, 0 against [Daniels absent].

MOTION: Councilmember Weaver made a motion, seconded by Councilmember Mejia, to
adjourn. The vote was cast 5 for, 0 against [Daniels absent].

The meeting was adjourned at 7:38 p.m.

ATTEST: APPROVED:

Dolle K. Downe, City Secretary Marcus E. Knight, Mayor




MINUTES

LANCASTER CITY COUNCIL
EMERGENCY MEETING OF APRIL 3, 2012

The City Council of the City of Lancaster, Texas, met in an Emergency Meeting in the Council
Chambers of City Hall on April 3, 2012 at 4:30 p.m. with a quorum present to-wit:

Councilmembers Present:

Mayor Marcus E. Knight

Stanley Jaglowski

Mayor Pro Tem James Daniels
Marco Mejia

Deputy Mayor Pro Tem Nina Morris
Council District 5 vacant

Councilmembers Absent:
Walter Weaver

City Staff Present:
Opal Mauldin Robertson, City Manager

Alicia Oyedele, Assistant to the City Manager
Dolle Downe, City Secretary
Robert E. Hager, City Attorney

1. Call to Order

Mayor Knight called the emergency meeting to order at 4:30 p.m. on April 3, 2012 stating that a
tornado had touched down in the City and certain items of business related to the tornado
needed to be addressed.

2, Consider Resolution declaring a local disaster; providing for implementation of
the City’s Emergency Management Plan; providing for a disaster period; and
providing an effective date.

MOTION: Mayor Pro Tem Daniels made a motion, seconded by Councilmember Mejia, to
approve a resolution declaring a local disaster, implementing the City's Emergency
Management Plan and providing for a disaster period. The vote was cast 5 for, 0 against
[Weaver absent].

3. Update of damage assessment.
Mayor Knight stated that a tornado had traveled through most of the City and the majority of the

damage was in the northwest area of the City. Mayor Knight noted that various mutual aid first
responders are working with the City.
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4, Discuss declaring implementation of emergency protocols and Emergency
Management Plan; and, authorize the City Manager to take appropriate action to
provide for essential City services, including but not limited to limitations on
utility services, establish curfews, barricades and blockades as warranted.

Mayor Knight stated that a draft ordinance had been prepared establishing a curfew for persons
residing and/or located within the City and establishing a blockade within a specified area of the
disaster area.

Deputy Mayor Pro Tem Morris asked if the blockade would be enforced for everyone in the
area. City Manager Mauldin Robertson stated that the blockade is only in the severely
damaged areas until the City can determine if the area is safe to enter. She added that
residents will not be allowed to enter until it is determined that it is safe to enter. Mayor Knight
stated that a shelter has been established at the Recreation Center for those that may need a
place to stay.

MOTION: Councilmember Mejia made a motion, seconded by Deputy Mayor Pro Tem Morris,

to approve the ordinance establishing a curfew and blockade as presented. The vote was cast
5 for, 0 against [Weaver absent].

MOTION: Councilmember Mejia made a motion, seconded by Deputy Mayor Pro Tem Morris,
to adjourn. The vote was cast 5 for, 0 against [Weaver absent].

The meeting was adjourned at 4:45 p.m.

ATTEST: APPROVED:

Dolle K. Downe, City Secretary Marcus E. Knight, Mayor
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Agenda Communication for
April 23, 2012

AG12-002

Consider a resolution canceling the regular City Council meetings
scheduled for May 14 and 28, 2012; providing for a called Special
Meeting on May 21, 2012; and providing an effective date.

This request supports the City Council 2011-2012 Policy Agenda.

Goal: Civic Engagement

Background

The City Council generally meets on the second and fourth Mondays of each month. The
official period to canvass resuits for the May 12 municipal election is May 15-23, 2012.
The May 14 meeting date is prior to the available canvass period and the May 28 meeting
is the Memoriai Day holiday. City Council may call a Special Meeting on May 21, 2012 to
canvass the election results, seat newly elected officers and conduct other essential
business.

Considerations
Essential City business can be completed at a called Special Meeting on May 21, 2012.
The May 21 meeting date allows sufficient time for Dallas County Elections to qualify and

count provisional ballots and overseas ballots, if any. A work session is scheduled for
May 7 to maintain the budget review schedule.

Options

1. Council may approve the resolution as presented.
2. Council may amend the resolution to provide for a different called meeting date.

Recommendation

Staff recommends approval of the resolution canceling the May 14 and 28, 2012
meetings and providing for a called Special Meeting on May 21, 2012.

Attachments

o Resolution
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Prepared and submitted by:
Dolle K. Downe, City Secretary

Date: _April 12, 2012




RESOLUTION NO. 2012-04-32

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
LANCASTER, TEXAS, CANCELING THE REGULAR CITY
COUNCIL MEETINGS SCHEDULED FOR MAY 14 AND 28,
2012; PROVIDING FOR A CALLED SPECIAL MEETING ON
MAY 21, 2012 TO CONDUCT CITY BUSINESS; AND
PROVIDING AN EFFECTIVE DATE.

WHEREAS, the period for official canvass of the results from the May 12,
2012 municipal election is May 15 - 23, 2012 and the regularly scheduled Council
meeting is May 14, 2012; and

WHEREAS, the second regularly scheduled Council meeting is May 28,
2012, which is the Memorial Day holiday; and

WHEREAS, the City Council is of the opinion that all essential City
business may be conducted at a called Special Meeting on May 21, 2012;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF
THE CITY OF LANCASTER, TEXAS, THAT:

SECTION 1. The regularly scheduled meetings of the City Council set for
May 14 and 28, 2012 are hereby canceled.

SECTION 2. The City Council shall conduct a called Special Meeting on
Monday, May 21, 2012 to conduct necessary business.

SECTION 3. This resoiution shall take effect immediately from and after
its adoption and it is so resolved.

DULY PASSED and approved by the City Council of the City of Lancaster,
Texas, on this the 23™ day of April 2012,

ATTEST: APPROVED:

Dolle K. Downe, City Secretary Marcus E. Knight, Mayor
APPROVED AS TO FORM:

Robert E. Hager, City Attorney






LANCASTER CITY COUNCIL
Agenda Communication for 3
April 23, 2012

AG12-003

Consider a resolution approving the terms and conditions of the
City owned T-Hangar non-commercial lease from building 680 at
the Lancaster Regional Airport.

This request supports the City Council 2011-2012 Policy Agenda.

Goal: Sound Infrastructure

Background

The City owns and leases five rows of T-hangars (building 660-700) of three different
sizes based off aircraft wingspan. There are 92 units that the City rents for aircraft
storage with end cap commercial spaces on the east end of each hangar row. The City
T-hangars are near full occupancy most of the time. This agenda item brings forward a
non-commercial lease agreement for Community T-hangar 680-103 (956 square feet) for
Mr. Joseph Boyton.

Considerations

= Operational - The City T-hangar non-commercial lease is used by private aircraft
owners.

= Legal - The lease agreement was reviewed and approved by the City Attorney.

= Financial - Lease rates vary based on size of the hangar. All rates were approved in
the City's Master Fee Schedule. The monthly rate for this small size Community T-
hangar is $170.00 per month.

= Public Information — There are no public information requirements.

Options/Alternatives

1. Council may approve the resolution as presented.
2. Council may reject the resolution.
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Recommendation

Staff recommends approvatl of the resolution.
Attachments

¢ Resolution
o Exhibit “A” Lease Agreement

Prepared and submitted by:
Mark Divita, Airport Manager

Date: April 5, 2012




RESOLUTION NO. 2012-04-33

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
LANCASTER, TEXAS, APPROVING THE TERMS AND CONDITIONS
OF THE CITY OWNED T-HANGAR NON-COMMERCIAL LEASE FROM
BUILDING 680 AT LANCASTER REGIONAL AIRPORT; AUTHORIZING
THE CITY MANAGER TO EXECUTE SAID LEASE; AND PROVIDING
AN EFFECTIVE DATE.

WHEREAS, Lancaster Regional Airport has aircraft T-hangers available for
monthly rental for revenue gain; and

WHEREAS, the City Council of Lancaster, Texas, desires to authorize the
hangar lease pursuant to the lease listed in Exhibit "A™

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF LANCASTER, TEXAS:

SECTION 1. That the City T-hangar lease agreement attached hereto and
incorporated herein by reference as Exhibit "A” having been reviewed by the City
Council of the City of Lancaster, Texas and found to be acceptable and in the best
interest of the City and its citizens, be, and the same is hereby, in all things approved.

SECTION 2. That the City Manager is hereby authorized to execute said lease
agreement.

SECTION 3. This Resolution shall become effective immediately from and after
its passage, as the law and charter in such cases provide.

DULY PASSED and approved by the City Council of the City of Lancaster,
Texas, on this the 23" day of April 2012.

ATTEST: APPROVED:

Dolle K. Downe, City Secretary Marcus E. Knigﬁt, Mayor

APPROVED AS TO FORM:

Robert E. Hager, City Attorney






l LANCASTER REGIONAL AIRPORT

' ~ Agreement for Lease of T-Hangar for

' I Storage of Aircraft

Lancaster Non-Commercial Tenants

This CONTRACT and AGREEMENT OF LEASE, made this day of April, 2012,
between the City of Lancaster, Texas, a municipal corporation, ("LESSOR") and Joseph
Boyton, (LESSEE"), evidences the following:

LESSOR leases to LESSEE, and LESSEE takes from LESSOR, the following described
premises located at the Lancaster Regional Airport ("Airport”), in the City of Lancaster, Dallas
County, Texas, for and in consideration of the uses and for the terms and the rental
hereinafter set forth, and subject and in accordance with the standard terms and provisions
below.

1. Premises: Hangar Row and Suite 680-103, located at the Airport, and consisting of
approximately 956 square feet ("Leased Premises").

2. Uses: The leased premises shall be used and occupied only for the storing of aircraft
owned, leased, and/or legally operated by LESSEE and related equipment. The leased
premises shall be used and occupied only for the personal, business, and/or private use of
the LESSEE. LESSEE shall provide LESSOR with a copy of the FAA Certificate of Aircraft
Registration for the aircraft to be stored under this agreement. If the registration is not in the
name of LESSEE, a copy of a valid lease or other documentation showing a possessory
interest in the aircraft shall be provided. LESSEE shall not store non-aviation items such as
house hold goods in leased premises. LESSEE shall not use the leased premises for any on
going business or commercial operations warehousing goods or services for sale to third
paries.

3. Term: The term of this lease will be from month to month, beginning the
day of , 20 . Either party may cancel and terminate this agreement
by serving thirty (30) days written notice of its election to do so.

4, Rent: LESSEE shall pay LESSOR as rent $170.00 per month, due and payable in
advance on the first day of each month.

a. All rental payments shall be delivered to LESSOR at the following address:

City of Lancaster
Finance Department
P.O. Box 940

211 N. Henry Streel
Lancaster, TX 75146

Agreement for Lease of T-Hangar for Version 10
Storage of Alrcraft - Non-Commercial Page 1



b. All payments not received by the 10" of each month shall constitute a default
and breach of this L_ease Agreement as set forth in paragraph 11 herein. All payments not
received by the 10" of each month shall be considered "past due” for purposes of incurring
late charges as cglculated in subsection (c) herein, and additional late charges will begin to
accrue on the 11" day of each month.

C. In the event the payment is received after the 10" day of the month, there shall
be added a late charge of ten percent (10%) of the amount due.

d. LESSEE'S agreement to make rental payments shall be a covenant
independent of all other covenants herein.

e. LESSOR retains the right to review the monthly rental rates and to make
adjustments to said rental rates to reflect the then current market rental rates charged for
similar facilities.

5. Utilities: Ultilities are included in LESSEE’s rental payment.
Il.
STANDARD TERMS AND PROVISIONS

1. Prohibited Uses: LESSEE shall not use or permit the use of the premises or any
part thereof for any purpose or purposes other than those set forth herein. LESSEE shall not
commit or cause to be committed any waste in or upon the premises or maintain any public
or private nuisance or any other action which may interfere with or disturb the quiet
enjoyment of any other tenant of the building or buildings, or pemit the use of the premises
for any improper or unlawful purposes. Hazardous activities such as, but not limited to:
smoking, painting, doping or the other application of hazardous substances are expressly
prohibited. Nothing contained in this Section 1 shall, however, prohibit or limit LESSEE's
right to use any apparatus, machinery, equipment or devices necessary or useful to LESSEE
in the conduct of its activities on or about the premises.

2. Disabled Aircraft: LESSEE shall store only the following aircraft on the lease
premises under any of the following conditions:

a. Aircraft in a current airworthy condition according to Federal Aviation
Regulations with a current FAA airworthiness certificate and U.S. or foreign registration,

b. Aircraft with a current FAA airworthiness certificate and registration in a

continuing process of overhaul and/or repair showing monthly progress,

C. Final assembly of amateur built aircraft in preparation to obtain airworthiness

certification.

Restoration or construction of an aircraft shall be completed (and an airworthiness
certificate issued for amateur built aircraft) within 5 years from the beginning of this lease.

Agreement for Lease of T-Hangar for Version 10
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Monthly progress is defined as a major component, subcomponent, major system or
subsystem is completed or installed on the aircraft every 30 days with appropriate log entries
made.

Upon request from the Airport Manager, LESSEE shall provide monthly evidence of
progress. Evidence includes but is not limited to: visual inspection of aircraft, photographs
and log entries.

Should LESSEE sell the aircraft, LESSEE shall have ninety (90) days to acquire an
aircraft to house upon the leased premises or LESSEE shall relinquish said premises to
LESSOR.

Any exception to forgoing requirements must be approved by LESSOR'S Airport
Manager.

3. Compliance with Applicable Laws: LESSEE shall comply with all applicable laws,
ordinances, rules, regulations, and orders of any Federal, State, and City law goveming the
conduct of LESSEE'S activities on or about the premises.

4, Alterations. LESSEE shall make no structural or electrical changes or alterations, or
construct any permanent additions or improvements, or do any work in connection therewith,
on or about the premises without the prior written consent of the LESSOR'’S Airport Manager,
whose decision shall be final, and which consent shall not be unreasonably withheld. Any
permanent improvements or additions to the leased premises shall be deemed to be fixtures
and ftitle to said improvements or additions shall vest in the LESSOR immediately upon
completion of construction or attachment.

St Entry and Inspection: LESSOR shall have the right to enter upon and inspect the
premises from time to time during the term hereof, to make any repairs deemed necessary
by the LESSOR for the safety, improvement, or preservation of the leased premises, without
abatement of rent; provided however, that LESSOR shall not, during the course of any such
inspection or repairs, unreasonably interfere with the LESSEE'S use and enjoyment of the
premises. In lieu of an airport lock’key, LESSEE shall provide a copy of a key or lock
combination to airport office.

6. Services Furnished by LESSOR: LESSOR shall furnish adequate utility power
service for night time lighting. LESSOR assumes no liability to LESSEE for failures or
interruptions of any and all services or utilities furnished to LESSEE when due to causes
beyond the control of LESSOR, including but not limited to floods, fire, and power failures.

7. Care of Premises by LESSEE: LESSEE shall keep the leased premises in a safe,
neat, clean, and presentable condition at all times and shall promptly repair any damage
caused by LESSEE, its officers, agents, employees, or invitees.

Agreement for Lease of T-Hangar for Version 10
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8. Indemnity and Hold Harmless: LESSEE agrees to indemnify, defend, and hold
LESSOR, its officers, agents, employees, or invitees harmless from and against all
claims, demands, causes of actions, suits or judgments (including costs and
expenses incurred in connection therewith) for injuries to persons or for loss or
damage to property arising out of or in connection with the negligent or intentional
act or omission of LESSEE, its officers, agents, employees, or invitees related to or
association with the use and occupancy of the Leased Premises and alrport facilities
including, but not limited to, claims or damage related to or associated with the
storage or maintenance of LESSEE'’s aircraft upon Airport, or from injury or damage
caused to any person’s property by reason of the operations of said aircraft.
LESSEE further covenants and agrees that LESSEE shall not hold LESSOR or any of
its officers, agents, or employees responsible for any loss to LESSEE'S aircraft,
automobile, personal property, parts, or supplies that may be located or stored in,
on, or about the Leased Premises, where such loss is caused by Natural Disaster
fire, rain, windstorm, hail.

9. Disclaimer: LESSEE agrees to accept all facilities and the leased premises in the
condition in which they are found. LESSOR disclaims and LESSEE accepts LESSOR'S
disclaimer of any warranty, express or implied, of the conditions or fithess for the use of the
leased premises.

10. Default: The following events shall be deemed to be events of default by LESSEE
under this Lease Agreement:

a. LESSEE shall fail to pay any installment of rent, and such failure shall
continue for a period of ten {10) days following the due date of said installiment.

b. LESSEE shall fail to comply with any term, provision or covenant of this
Lease Agreement, other than the payment of rent, and shall not cure such failure within
twenty (20) days after written notice thereof to LESSEE.

C. LESSEE shall fail to provide lock combination or key to lock on assigned
hangar to airport administration.

d. LESSEE shall fail to provide accurate and correct contact information as set
forth in paragraph 18 — “Notices”.

Upon the occurrence of any event of default specified above, LESSOR shall have
the option to pursue any one or more of the following remedies without any notice or
demand whatsoever:

a. Terminate this Lease Agreement in which event LESSEE shall immediately
surrender the premises to LESSOR,; and if LESSEE fails to do so, LESSOR may, without
prejudice to any other remedy which it may have for possession or arrearages in rent, enter
upon and take possession and expel or remove LESSEE, any other person who may be
occupying said premises or any part thereof, and contents therein, including LESSEE’S
aircraft, by force if necessary, without being liable for prosecution or any claim of damages
therefor; and LESSEE agrees to pay to LESSOR on demand the amount of all loss and
damage which LESSOR may suffer by reason of such termination, whether through
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inability to re-let the premises on satisfactory terms or otherwise.

b. Enter upon and take possession of the premises and expel or remove
LESSEE and any other person who may be occupying the premises or any part thereof, by
force if necessary, without being liable for prosecution or any claim of damages therefor;
and if LESSOR so elects, re-let the premises on such terms as LESSOR shall deem
advisable and receive the rent thereof; and LESSEE agrees to pay to LESSOR on demand
any deficiency that may arise by reason of such re-letting.

C. Enter upon the premises, by force if necessary, without being liable for
prosecution or any claim of damages therefor and do whatever LESSEE is obligated to do
under the terms of this Lease Agreement; and LESSEE agrees to reimburse LESSOR on
demand for any expenses which LESSOR may incur in thus effecting compliance with
LESSEE's obligations under this Lease Agreement; and LESSEE further agrees that
LESSOR shall not be liable for any damages resulting to LESSEE from such action.

No reentry or taking possession of the premises by LESSOR shall be construed as
an election on its part to terminate this Lease Agreement, unless a written notice of such
intention be given to LESSEE. Notwithstanding any such re-letting or reentry or taking
possession, LESSOR may at any time thereafter elect to terminate this Lease Agreement
for a previous default. Pursuit of any of the foregoing remedies shall not preclude pursuit
of any of the other remedies herein provided or any other remedies provided by law, nor
shall the pursuit of any remedy herein provided constitute a forfeiture or waiver of any rent
due to LESSOR hereunder or of any damages accruing to LESSOR by reason of the
violation of any of the terms, provisions and covenants herein contained. LESSOR's
acceptance of rent following an event of default hereunder shall not be construed as
LESSOR’s waiver of such event of default. No waiver by LESSOR of any violation or
breach of any of the terms, provisions and covenants herein contained shall be deemed or
constitute a waiver of any other violation or breach of any of the terms, provisions and
covenants herein contained. Forbearance by LESSOR to enforce one or more of the
remedies herein provided upon an event of default shall not be deemed or construed to
constitute a waiver of such default. The loss or damage that LESSOR may suffer by
reason of termination of this Lease Agreement or the deficiency from any re-letting as
provided for above shall include the expense of repossession and any repairs or
remodeling undertaken following possession. Should LESSOR at any time terminate this
Lease Agreement for any default, in addition to ané other remedy LESSOR may have,
LESSOR may recover from LESSEE all damages LESSOR may incur by reason of such
default, including cost of recovering the premises and reasonable attorney’s fees expended
by reason of default.

11.  Assignment, Encumbrances, and Subletting: LESSEE shall not assign, pledge, or
otherwise encumber this lease or the premises covered thereby. LESSEE shall not sublet
the premises or any part thereof, or furnish to any other person any ground space, office
space, aircraft storage space, or other right or privilege in or on any Airport property without
the prior written consent of the LESSOR's Airport Manager. Said consent shall not be
unreasonably withheld. The rental rate paid by the SUBLESSEE shall not be greater than
that paid by LESSEE to LESSOR.

it is understood that consent of the LESSOR to any subletting in one instance shall not
constitute consent of the LESSOR to any other subletting. Any assignment, sublease, or
other such agreements consented to shall be in writing and shall be approved as to form by
LESSOR"S City Attorney.
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12.  Surrender of Premises: Upon termination of this lease by either party, or by reason
of default or otherwise, LESSEE shalil remove itself, aircraft, and all other personal property,
debris and equipment stored by LESSEE in and upon the premises. LESSEE shall, at its
own expense, repair any damage cause by LESSEE'S use. LESSEE shall, upon termination
of this lease, surrender the premises to LESSOR in the same condition as received, ordinary
wear and tear excepted. LESSOR will charge a reasonable fee for cleaning and/or disposal
of any items left behind upon the premises.

13. Rules and Regulations: LESSEE shall faithfully observe and comply with all rules
and regulations of LESSOR, including any rules and regulations promulgated by LESSOR'S
Airport Manager, not inconsistent with the provisions of this lease. Such rules and
regulations shall be communicated by LESSOR'S Airport Manager, in writing, to LESSEE
and necessary for the reputation, safety, care, or appearance of the building, or preservation
of good order, the operation or maintenance of equipment, or the comfort or safety of other
Airport tenants.

14, Successors and Assigns: The terms, covenants, agreements, and conditions
contained herein shall be binding upon LESSEE'S heirs, successors, executors,
administrators, and assignees. This provision shall not in any way affect the requirements
set forth in section Il, paragraph 9.

15. Signs: LESSEE shall not erect, install, or place any signs on or about the leased
premises without the prior written consent and approval of the LESSOR'S Airport Manager.

16. Ingress and Egress: LESSEE, its invitees, visitors, and suppliers of materials and
services shall have full and free rights of ingress and egress to and from the premises and to
and from other Airport buildings subject to rules and regulations of LESSOR and LESSOR'S
Airport Manager.

17.  Chemicals and other Toxic Substances: No chemicals or other toxic substances
shall be stored unless in compliance with adopted Lancaster Regional Airport rules and
regulations, as amended, which are incorporated herein as is set forth in full and on file with
the City Manager or his/her designee.

18. Notices: All legal notices given or required in connection with this lease shall be in
writing and shall be sent via Mail or E-Mail to the following persons(s):

LESSOR: City of Lancaster
ATTN: City Manager
P.O. Box 940
211 N. Henry Street
Lancaster, TX 75146

LESSEE:  Joseph Boyton
1450 Bent Creek PI.
Southlake, TX 76092
817-504-4451 joeboyton @yahoo.com
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19. Insurance: LESSEE shall, at its own option, carry its own insurance on its aircraft
and other equipment which LESSEE stores in or on the leased premises.

20. Waiver of Attorney Fees: LESSOR and LESSEE covenant and agree that in the
event of any litigation arising between the parties to this lease, LESSEE shall be solely
responsible for payment of its attorney’s fees. In no event shall LESSOR be responsibie for
LESSEE'S attorney’s fees regardless of the outcome of the litigation.

21. Entire Agreement: This agreement constitutes the entire understanding between the
parties, and, as of its effective date, supersedes all prior or independent agreements
covering the LESSEE'S occupation of the leased premises. Any change or modification
hereof shall be in writing, signed by both parties. The parties to this agreement hereby agree
and acknowledge that they are the principals to the agreement and have the power, right,
and authority to enter into this agreement and are not acting on behalf, or as an agent, of any
third party.

22.  Severability: If any provision of this agreement shall be finally declared void or illegal
by a court having competent jurisdiction, the entire agreement shall not be void, but the
remaining provisions shall continue in effect as nearly as possible in accordance with the
original intent of the parties. Venue governed by Texas law except where exempted by
Federal iaw and Rules and Regulations.

23. Governing Law; Venue: This Agreement shall be governed by and construed in
accordance with the laws of the State of Texas. Venue for any disputes arising from or
refated to the performance of this Agreement shall be in a state district court in Dallas
County, Texas.

24, Captions: The Captions to the various clauses of this agreement are for informational
purposes only and in no way alter the substance of the terms and conditions of this
agreement.

25. Landlord’s Lien: Pursuant to Section 54.021 of the Texas Property Code, LESSOR
has a preference lien on the property of the LESSEE or any SUBLESSEE in the building for
rent that is due and for rent that is to become due during the current 12 month period
succeeding the date of the beginning of the rental agreement or an anniversary of that date.
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IN WITNESS HEREOF, the parties executed this lease as of the day and year first

above written.

CITY OF LANCASTER, LESSOR

LESSEE:

By:
Opal Mauldin Robertson
City Manager

ATTEST:

Dolle K. Downe, City Secretary

Agreement for Lease of T-Hangar for
Storage of Aircraft - Non-Commercial
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LANCASTER CITY COUNCIL 4

Agenda Communication for
April 23, 2012

AG12-004

Consider a resolution awarding Bid 2012-22 for T-Hangar 660 & 670
roof replacements to Covenant Design & Construction, LLC in an
amount not to exceed $57,182.00

This request supports the City Council 2011-2012 Policy Agenda.

Goal: Sound Infrastructure

Background

The T-hangar roofs on buildings 660 and 670 are over 20 years old. Roof replacement
extends the life cycle of the T-hangar buildings and adds value to the City’s assets.

The TXDOT-Aviation Routine Airport Maintenance Program (RAMP) grant is covering
50% of the cost to replace these roofs. The City of Lancaster has utilized these funds in
the past to continue the long term maintenance of the City owned hangars.

Considerations

Operational — Replacing the roofs will extend the life of the buildings and reduce the
cost of future maintenance.

Legal — The bid was processed in accordance with all local and state purchasing
statutes. Three responses were received and one of the responding vendors is
certified M/WBE.

Financial — Funding for this project has been approved in the current year's budget.
Project total is $57,182 and 50% will be reimbursed by the RAMP grant.
Expenditures will not exceed funds appropriate and funds will be committed at
issuance of the purchase order.

Public Information - Bids were advertised in the Focus Daily News on February 2 &
9, 2012. Bids were posted on the City’s electronic procurement system and a pre-bid
meeting was held on February 15, 2012.



Agenda Communication
April 23, 2012
Page 2

Options/Alternatives

1. Council may award the bid.
2. Council may reject the bid and direct staff.

Recommendation
Staff recommends awarding the bid to the lowest responsible bidder as presented.
Attachments

¢ Resolution

e Agreement
Tab Sheet

Prepared and submitted by:
Dawn Berry, Purchasing Agent
Mark Divita, Airport Manager

Date: April 12, 2012




RESOLUTION NO. 2012-04-34

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LANCASTER,
TEXAS, AWARDING BID 2012-22 FOR T-HANGAR 660 & 670 ROOF
REPLACEMENTS TO COVENANT DESIGN & CONSTRUCTION, LLC IN AN
AMOUNT NOT TO EXCEED $57,182.00; AUTHORIZING THE CITY MANAGER
TO EXECUTE THE CONTRACT PURSUANT TO APPROVAL; REPEALING ALL
RESOLUTIONS IN CONFLICT; PROVIDING A SEVERABILITY CLAUSE; AND
PROVIDING AN EFFECTIVE DATE

WHEREAS, Covenant Design & Construction will provide labor and supervision to
remove and replace the roofs on T-Hangar 660 and 670; and

WHEREAS, the City Council of Lancaster, Texas, desires to contract with Covenant
Design & Construction for the above referenced services;

NOW THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
LANCASTER, TEXAS:

SECTION1. The City Council hereby awards Bid 2012-22 for T-hangar roof replacements to
Covenant Design & Construction, LLC in an amount not to exceed fifty-seven thousand one hundred
eighty-two dollars and no cents ($57,182.00) pursuant to the bid document attached hereto and
incorporated herein as Exhibit “A”.

SECTION 2. The City Manager is authorized to execute the contract, which is attached
hereto and incorporated herein as Exhibit "B”.

SECTIONS3. Any prior Resolution of the City Council in conflict with the provisions contained
in this Resolution is hereby repealed and revoked.

SECTION4. Should any part of this Resolution be held to be invalid for any reason, the
remainder shall not be affected thereby, and such remaining portions are hereby declared to be
severable.

SECTIONS. This Resolution shall take effect immediately from and after its passage, and it
is duly resolved.

DULY PASSED and approved by the City Council of the City of Lancaster, Texas, on this the
23" day of April 2012,

ATTEST: APPROVED:

Dolle K. Downe, City Secretary Marcus E. Knight, Mayor
APPROVED AS TO FORM:

Robert E. Hager, City Attorney






Bid Information

Exhibit A

City of Lancaster, Texas (Purchasing)

Supplier Response

Contact Information

Ship to information

Bid Creator

Email
Phone
Fax

Bid Number
Title

Bid Type
Issue Date
Close Date

Need by Date

Dawn Berry Purchasing
Agent
dberry@lancaster-tx.com
(972) 218-1329
{972) 218-3621

2012-22 Addendum 3
T-Hangar 660 & 670 Roof
Replacements
ITB-Weighted

02/02/2012

3/19/2012 3:00:00 PM CST

Supplier Information

Address PO Box 940

Lancaster, TX 75146
Bawn Berry
Purchasing Agent
Purchasing
Department
Building

Contact

Floor/Room

Telephone (972)218-1329
Fax {972) 218-3621
Email

dberry@lancaster-tx.com

Address 730 Ferris Road
Suite 102
Lancaster, TX 75146
Mark Davita
Airport
Department
Building Terminal 700

Contact

Floor/Room
Telephone

Fax

Email

Company
Address

Contact
Department
Building
Floor/Room
Telephone
Fax

Email
Submitted
Total

Signature

Supplier Notes

COVENANT Design & Construction, LLC

400 Rickey Canyon

Desoto, TX 75115

972 (230) 2000

edward.helewa@gmail.com
3/19/2012 2:32:44 PMCST
$57,182.00

Bid Notes

Bid Activities

Date

2/15/2012 3:00:00 PM

Name

Pre-Bid Meeting

Description

A pre-bid meeling will be held at

<p>730 Ferris Road<BR=>Lancaster, TX 75146

Bid Messages

2012-22 Addendum 3



Exhibit A

Line ltems

# Qty UoM Description Response

1 1 PKG T-Hangar 660 and 670 Roof Replacements $57,182.00
ltem Notes:

Supplier Notes:

ltem Attributes: Flease review the following and respond where necessary
#  Name Note

1 Warranty Information Enter Warranty Information

2 Completion Date Please list the number of days to complete this project.

3 Prior Work with City Has your firm completed any prior hangar wark for the

City?

4 Hangar Work Has your firm completed any prior Hanger work?

Please provide a reference for the work performed of a
similar project, service or supply within the last two years.
<p>**Include: Company Name, Contact, Phone,
<b>Email</b>, and project or bid name.

5 Reference 1

Please provide a reference for the work performed of a
similar project, service or supply within the last two years.
<p>**Include: Company Name, Contact, Phone,
<b>Email</b>, and project or bid name

6 Reference 2

Please provide a reference for the work performed of a
similar project, service or supply within the last two years.
<p>**Include: Company Name, Contact, Phone,
<b>Email</b>, and project or bid name.

7 Reference 3

Please list <b>all</b> Govemment Agencies that you have
done business with in the past 5 years.

8 Government Agencies

9  Wage Rates This project is Federally funded and awarded contractor

must follow the most current wage determination. The City

of Lancaster has adopied the Davis Bacon determinations.

Package Line ltems: You are not required to respond to all lines in the package

# Qty UocM Description

1.1 1 EA T-Hanger 660 - Remave and replace roof with provided matenals
Supplier

Notes:

Response

2-Year Warranty on Workmanship

35 working days (7 weeks)

Yes

Yes

R-Panel Reference:

T-Hangar 700 Roof Replacement
Lancaster Regional Airport
Lancaster, Texas

Completed in 2010

Contact: Dawn Berry 972-218-1329

R-Panel Reference:
Morrison Supply

3480 S |-35E
Waxahachie Texas
Completed 2010

Morris Cox 214-826-8804

R-Panel Reference:

Red Qak Retail

200 1-35E

Completed 2009

Jason Dodson 214-533-5943

City of Desolo, & City of Lancaster

Agreed

Response

29,640.00

2012-22 Addendum 3
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1.2 1 EA T-Hanger 670 - Remove and replace roof with provided materials. 27,542.00
Supplier
Notes:

Response Total: $57,182.00

2012-22 Addendum 3






Exhibit B

City of Lancaster, Texas
Standard Fixed Price Construction Agreement
This Agreement is made by and between the City of Lancaster, Texas, a home-rule municipality (hereinafter

referred to as the "Owner”) and Covenant Design & Construction, (hereinafter referred to as the "Contractor”) for
construction of T-Hangar 660 & 670 Roof Replacement (Bid 2012-22), (hereinafter referred to as the "Project"), the Owner

and the Contractor hereby agree as follows:

ARTICLEl: CONTRACT & CONTRACT DOCUMENTS
11 THE CONTRACT

1.1.1  The Contract between the Owner and the
Contractor, of which this Agreement is a part, consists of
the Contract Documents. It shall be effective on the date
this Agreement is executed by the last party to execute
it.

1.2. THE CONTRACT DOCUMENTS

1.21 The Contract Documents consist of this
Agreement, the Invitation to Bid, Requirements and
Instructions to Bidders, the Specifications, the Drawings,
the Project Manual, all Change Orders and Field Orders
issued hereafter, any other amendments hereto
executed by the parties hereafter, together with the
following (if any):

Documents not enumerated in this Paragraph 1.2.1 are
not Contract Documents and do not form part of this
Contract.

1.3 ENTIRE AGREEMENT

1.3.1  This Contract all General Conditions, Special
Conditions, Plans and Specifications, and Addenda
attached thereto, constitute the entire and exclusive
agreement between the Owner and the Contractor with
reference to the Project. Specifically, but without
limitation, this Contract supersedes any bid documents
and all ptior written or oral communications,
representations and negotiations, if any, between the
Owner and Contractor not expressly made a part hereof.

1.4 No PRrRIvITY WiTH OTHERS

1.4.1  Nothing contained in this Contract shall create,
or be interpreted to create, privity or any other
contractual agreement between the Owner and any
person or entity other than the Contractor.

1.5 INTENT AND INTERPRETATION

1.5.1  The intent of this Contract is to require complete,
correct and timely execution of the Work. Any Work that
may be required, implied or inferred by the Contract
Documents, or any one or more of them, as necessary
to produce the intended result shall be provided by the
Contractor for the Contract Price.

1.5.2 This Contract is intended to be an integral whole
and shall be interpreted as internally consistent. What is
required by any one Contract Document shall be
considered as required by the Contract.

1.5.3 When a word, term or phrase is used in this
Contract, it shall be interpreted or construed, first, as
defined herein; second, if not defined, according to its

generally accepted meaning in the construction industry;
and third, if there is no generally accepted meaning in
the construction industry, according to its common and
customary usage.

1.5.4 The words "include”, "includes”, or "including”,
as used in this Contract, shall be deemed to be followed
by the phrase, "without limitation”.

1.5.56 The specification herein of any act, failure,
refusal, omission, event, occurrence or condition as
constituting a material breach of this Contract shall not
imply that any other, non-specified act, failure, refusal,
omission, event, occurrence or condition shall be
deemed not to constitute a material breach of this
Contract.

1.5.6 Words or terms used as nouns in this Contract
shall be inclusive of their singular and plural forms,
unless the context of their usage clearly requires a
contrary meaning.

1.5.7 The Contractor shall have a continuing duty to
read, carefully study and compare each of the Contract
Documents, the Shop Drawings, the Product Data, and
any Plans and Specifications, and shall give written
notice to the Owner of any inconsistency, ambiguity,
error or omission which the Contractor may discover with
respect to these documents before proceeding with the
affected Work. The issuance or the express or implied
approval by the Owner or the Architect of the Contract
Documents, Shop Drawings, or Product Data shall not
relieve the Contractor of the continuing duties imposed
hereby, nor shall any such approval be evidence of the
Contractor's compliance with this Contract. The Owner
has requested the Architect to only prepare documents
for the Project, including the Drawings and
Specifications for the Project, which are accurate,
adequate, consistent, coordinated and sufficient for
construction. However, the owner makes no
representation or warranty of any nature whatsoever
to the contractor concerning such documents, By
the execution hereof, the Contractor acknowledges and
represents that it has received, reviewed and carefully
examined such documents, has found them to he
complete, accurate, adequate, consistent, coordinated
and sufficient for construction, and that the Contractor
has not, does not, and will not rely upon any
representation or warranties by the Owner concerning
such documents as no such representation or warranties
have been or are hereby made. Further, the Contractor
represents and warrants that it has had a sufficient
opportunity to inspect the Project site and assumes any
and all responsibility for inadequacies or ambiguities in
the plans, drawings or specifications as well as for latent
conditions of the site where the work is to be performed.



1.5.8 As between numbers and scaled measurements
on the Drawings and in the Design, the numbers shall
govern, as between larger scale and smaller scale
drawings, the larger scale shall govern.

1.59 Neither the organization of any of the Contract
Documents into divisions, sections, paragraphs, articles,
{or other categories), nor the organization or
arrangement of the Design, shall control the Contractor
in dividing the Work or in establishing the extent or
scope of the Work to be performed by Subcontractors.

1.6 OWNERSHIP OF CONTRACT DOCUMENTS

1.6.1 The Contract Documents, and each of them,
shall remain the property of the Owner. The Contractor
shall have the right to keep one record set of the
Contract Documents upon completion of the Project;
provided, however, that in no event shall Contractor use,
or permit to be used, any or all of such Contract
Documents on other projects without the Owner's prior
written authorization.

ARTICLE II: THE WORK

2.1 The Contractor shall perform all of the Work
required, implied or reasonably inferable from, this
Contract.

2.2 WORK

2.2.1  The term "Work” shall mean whatever is done
by or required of the Contractor to perform and complete
its duties under this Contract, including the following:
construction of the whole or a designated part of the
Project; furnishing of any required surety bonds and
insurance, and the provision or furnishing of labor,
supervision, services, materials, supplies, equipment,
fixtures, appliances, facilities, tools, transportation,
storage, power, permits and licenses required of the
Contractor, fuel, heat, light, cooling and all other utilities
as required by this Contract. The Wark to be performed
by the Contractor is generally described as follows:

Bid # 2010-22
T-Hangar 660 & 670 Roof Replacement

The project consists of removing the existing roofing

materials and replacing the provide materials. The roof
will be re-roofed with new material over a chicken wire-
protected insulation barrier. Roof caps will be instalied.

2.2.2 The Contractor shall be responsible for paying
for and procuring alt materials and labor and furnishing
all services necessary or appropriate for the full
performance of the Work and the for the full completion
of the Project. All materials shall be new and materials
and workmanship shall be of good quality. Upon
request, the Contractor shall furnish satisfactory proof of
the type, kind, and quality of materials.
ARTICLE ili: CONTRACT TIME

3.1 TiME AND LIQUIDATED DAMAGES

3.1.1  The Contractor shall commence the Work within
10 days of receipt of a written Notice to Proceed, and

shall achieve Completion of the Work no later than thirty-
five (35) working days from the date specified in the
Notice to Proceed. The parties acknowledge that time is
of the essence in the performance of the terms of this
Contract. The term "calendar days” shall mean any and
all days of the week or month, no days being excepted.
It is contemplated by the parties that the progress of the
Work may be delayed by certain conditions beyond the
control of the parties; these delays have been
contemplated by the parties and considered in the time
allotted for performance specified herein and includes,
but is not limited to delays occasioned on account of
adverse weather, temporary unavailability of materials,
shipment delays, and the presence and potential
interference of other contractors who may be performing
work at the Project site unrelated to this agreement.

The number of calendar days from the date on which the
Work is permitted to proceed, through the date set forth
for Substantial Completion, shall constitute the *Contract
Time".

3.1.2 The Contractor shall pay the Owner the sum of
$120.00 per day for each and every calendar day of
unexcused delay in achieving Substantial Completion
beyond the date set forth herein for Substantial
Completion of the Work. Any sums due and payable
hereunder by the Contractor shall be payable, not as a
penalty, but as liquidated damages representing an
estimate of delay damages likely to be sustained by the
Owner, estimated at or before the time of executing this
Contract. When the Owner reasonably believes that
Substantial Completion will be inexcusably delayed, the
Owner shall be entitled, but not required, to withhold
from any amounts otherwise due the Contractor an
amount then believed by the Owner to be adequate to
recover liquidated damages applicable to such delays. If
and when the Contractor overcomes the delay in
achieving Substantial Completion, or any part thereof,
for which the Cwner has withheld payment, the Qwner
shalt promptly release to the Contractor those funds
withheld, but no longer applicable, as liquidated
damages.

3.13 In the event that the Contractor achieves
certification of substantial completion prior to the
scheduled completion date, the Owner shall pay to the
Contractor the sum of $0.00 per day for each calendar
day that substantial completion is certified in advance of
the scheduled completion date.

3.1.4 No claim shall be made by the Contractor to the
Owner, and no damages, costs or extra compensation
shall be allowed or paid by the Owner to the Contractor
for any delay or hindrance from any cause in the
progress or completion of the Work or this Contract. The
Contractor's sole remedy in the event of any delay or
hindrance shall be to request time extensions by written
change orders as provided for hereinafter. Should the
Contractor be delayed by an act of the Owner, or should
the Owner order a stoppage of the Work for sufficient
cause, an extension of time shalt be granted by the
Owner by written authorization upon written application,



which extension shall not be unreasonably denied, to
compensate for the delay.

3.1.5 The Owner shall have the authority to suspend
the Work wholly or in part for such period or periods of
time as it may deem appropriate due to unsuitable
conditions considered unfavorable for the proper
prosecution of the Work or for the failure of the
Contractor to carry out instructions from the Owner or
Owner's representative. During any period in which the
Work is stopped or during which any of the Work is not
actively in progress for any reason, Contractor shall
properly protect the site and the Work from damage, loss
or harm.

3.2 SUBSTANTIAL COMPLETION

3.2.1 "Substantial Completion” shall mean that stage
in the progression of the Work when the Work is
sufficiently complete in accordance with this Contract
that the Owner can enjoy beneficial use or occupancy of
the Work and can utilize the Work for its intended
purpose, even though minor miscellaneous work and/or
adjustment may be required.

3.3 TIME IS OF THE ESSENCE

3.3.1 All limitations of time set forth in the Contract
Documents are of the essence of this Contract.

ARTICLE IV: CONTRACT PRICE
4.1 THE CONTRACT PRICE

4.1.1 The Owner shall pay, and the Contractor shall
accept, as full and complete payment for all of the Work
required herein, the fixed sum of $57,182.00.

The sum set forth in this Paragraph 4.1 shall constitute
the Contract Price which shall not be modified except by
written Change Order as provided in this Contract.

ARTICLE V: PAYMENT OF THE CONTRACT PRICE
5.1 SCHEDULE OF VALUES

5.1.1  Within ten (10) calendar days of the effective
date hereof, the Contractor shall submit to the Owner
and/or to the Architect a Schedule of Values allocating
the Contract Price to the various portions of the Work.
The Contractor's Schedule of Values shall be prepared
in such form, with such detail, and supported by such
data as the Architect or the Owner may require to
substantiate its accuracy. The Contractor shall not
imbalance the Schedule of Values nor artificially inflate
any element thereof. The violation of this provision by
the Contractor shall constitute a material breach of this
Contract. The Schedule of Values shall be used only as
a basis for the Contractor's Applications for Payment
and shall only constitute such basis after it has been
acknowledged and accepted in writing by the Architect
and the Owner.

52 PAYMENT PROCEDURE

5.2.1 The Owner shall pay the Contract Price to the
Contractor as provided below.

522 PROGRESS PAYMENTS - Based upon the
Contractor's Applications for Payment submitted to the
Architect and upon Certificates for Payment
subsequently issued to the Owner by the Architect, the
Owner shall make progress payments to the Contractor
an account of the Contract Price.

52.3 On or before the 25th day of each month after
commencement of the Work, the Contractor shall submit
an Application for Payment for the period ending the
15th day of the month to the Architect in such form and
manner, and with such supporting data and content, as
the Owner or the Architect may require. Therein, the
Contractor may request payment for ninety percent
(90%) of that portion of the Contract Price properly
allocable to Contract requirements properly provided,
labor, materials and equipment properly incorporated in
the Work, less the total amount of previous payments
received from the Owner. Such Application for Payment
shall be signed by the Contractor and shall constitute the
Contractor's representation that the Work has
progressed to the level for which payment is requested
in accordance with the Schedule of Values, that the
Work has been properly installed or performed in full
compliance with this Contract, and that the Contractor
knows of no reason why payment should not be made
as requested. Therealfter, the Architect will review the
Application for Payment and may also review the Work
at the Project site or elsewhere to determine whether the
guantity and dquality of the Work is as represented in the
Application for Payment and is as required by this
Contract. The Architect shall determine and certify to
the Owner the amount properly owing to the Contractor.
The Owner shall make partial payments on account of
the Contract Price to the Contractor within thirty (30)
days following the Architect's receipt and approval of
each Application for Payment. The amount of each
partial payment shall be the amount certitied for payment
by the Architect less such amounts, if any, otherwise
owing by the Contractor to the Qwner or which the
Owner shall have the right to withhold as authorized by
this Contract. The Architect's certification of the
Contractor's Application for Payment shall not preclude
the Owner from the exercise of any of its rights as set
forth in Paragraph 5.3 below.

5.2.4 The Contractor warrants that title to all Work
covered by an Application for Payment will pass to the
Owner no later than the time of payment. The
Contractor further warrants that upon submittal of an
Application for Payment, all Work for which payments
have been received from the Owner shall be free and
clear of liens, claims, security interest or other
encumbrances in favor of the Contractor or any other
person or entity whatsoever.

525 The Contractor shall promptly pay each
Subcontractor out of the amount paid to the Contractor
on account of such Subcontractor's Work, the amount to
which such Subcontractor is entitled. In the event the
Owner becomes informed that the Contractor has not
paid a Subcontractor as herein provided, the Owner
shall have the right, but not the duty, to issue future



checks in payment to the Contractor of amounts
otherwise due hereunder naming the Contractor and
such Subcontractor as joint payees. Such joint check
procedure, it employed by the Owner, shali create no
rights in favor of any person or entity beyond the right of
the named payees to payment of the check and shall not
be deemed to commit the Owner to repeat the procedure
in the future.

5.2.6 No progress payment, nor any use or occupancy
of the Project by the owner, shall be interpreted to
constitute an acceptance of any Work not in strict
accordance with this Contract.

53 WITHHELD PAYMENT

5.3.1 The Owner may decline to make payment, may
withhold funds, and, if necessary, may demand the
return of some or all of the amounts previously paid to
the Contractor, to protect the Owner from loss because
of:

{a) defective Work not remedied by the
Contractor nor, in the opinion of the Owner,
likely to be remedied by the Contractor,

(p) claims of third parties against the Owner or
the Owner's property;

(c) failure by the Contractor to pay
Subcontractors or others in a prompt and
proper fashion;

(d) evidence that the balance of the Work
cannot be completed in accordance with the
Contract for the unpaid balance of the
Contract Price,

{e) evidence that the Work will not be
compieted in the time required for
substantial or final completion;

() persistent failure to carry out the Work in
accordance with the Contract;

(g) damage to the Owner or a third party to
whom the Owner is, or may be, liable.

in the event that the Owner makes written
demand upon the Contractor for amounts previously
paid by the Owner as contemplated in this
Subparagraph 5.3.1, the Contractor shall promptly
comply with such demand. The Owner shall have no
duty to third parties to withhold payment to the
Contractor and shall incur no liability for a failure to
withhold funds.

5.4 UNEXCUSED FAILURE TO PAY

541 If within fifteen (15) days after the date
established herein for payment to the Contractor by the
Owner, the Owner, without cause or basis hereunder,
fails to pay the Contractor any amount then due and
payabie to the Contractor, then the Contractor may after
ten (10) additional days' written notice to the Owner and
the Architect, and without prejudice to any other
available rights or remedies it may have, stop the Work
until payment of those amounts due from the Owner

have been received. Late payments shall not accrue
interest or other late charges.

5.5 SUBSTANTIAL COMPLETION

5.5.1 When the Contractor believes that the Work is
substantially complete, the Contractor shail submit to the
Architect a list of items to be compigted or corrected.
When the Architect on the basis of an inspection
determines that the Work is in fact substantially
complete, it will prepare a Certificate of Substantial
Completion which shall establish the date of Substantial
Completion, shall state the responsibilities of the Owner
and the Contractor for Project security, maintenance,
heat, utilities, damage to the Work, and insurance, and
shall fix the time within which the Contractor shalil
complete the items listed therein. Guarantees required
by the Contract shall commence on the date of
Substantial Compiletion of the Work. The Certificate of
Substantial Completion shall be submitted to the Owner
and the Contractor for their written acceptance of the
responsibilities assigned to them in such certificate.

Upecn Substantiai Completion of the Work, and execution
by both the Owner and the Contractor of the Certificate
of Substantial Completion, the Owner shall pay the
Contractor an amount sufficient to increase totai
payments to the Contractor to one hundred percent
{100%) of the Contract Price less three hundred percent
(300%) of the reasonable cost as determined by the
Owner and the Architect for completing aii incomplete
Work, correcting and bringing into conformance all
defective and nonconforming Work, and handiing all
unsettled claims.

56 COMPLETION AND FINAL PAYMENT

5.6.1 When all of the Work is finally compiete and the
Contractor is ready for a final inspection, it shail notify
the Owner and the Architect thereof in writing.
Thereupon, the Architect will make finai inspection of the
Work and, if the Work is complete in full accordance with
this Contract and this Contract has been fully performed,
the Architect will promptly issue a final Certificate for
Payment certifying to the Owner that the Project is
complete and the Contractor is entitled to the remainder
of the unpaid Contract Price, less any amount withheld
pursuant to this Contract. If the Architect is unabie to
issue its final Certificate for Payment and is required to
repeat its final inspection of the Work, the Contractor
shali bear the cost of such repeat final inspection(s)
which cost may be deducted by the Owner from the
Contractor's final payment.

5.6.1.1 if the Contractor fails to achieve final completion
within the time fixed by the Architect in its Certificate of
Substantiai Compietion, the Contractor shail pay the
Owner the sum set forth hereinabove as liquidated
damages per day for each and every calendar day of
unexcused delay in achieving final completion beyond
the date set forth herein for final completion of the Work.
Any sums due and payable hereunder by the Contractor
shall be payable, not as a penaity, but as liquidated
damages representing an estimate of delay damages



likely to be sustained by the Owner, estimated at or
before the time of executing this Contract. When the
Owner reasonably believes that final completion will be
inexcusably delayed, the Owner shall be entitled, but not
required, to withhold from any amounts otherwise due
the Contractor an amount then believed by the Owner to
be adequate to recover liquidated damages applicable to
such delays. If and when the Contractor overcomes the
delay in achieving final completion, or any part thereof,
for which the Owner has withheld payment, the Owner
shall promptly release to the Contractor those funds
withheld, but no longer applicable, as liquidated
damages.

5.6.2 The Contractor shall not be entitled to final
payment unless and until it submits to the Architect its
affidavit that all payrolls, invoices for materials and
equipment, and other liabilities connected with the Work
tor which the Owner, or the Owner's property might be
responsible, have been fully paid or otherwise satistied;
releases and waivers of lien from all Subcontractors of
the Contractor and of any and all other parties required
by the Architect or the Owner; consent of Surety, if any,
to tinal payment. If any third party fails or refuses to
provide a release of claim or waiver of lien as required
by the Owner, the Contractor shall furnish a bond
satistactory to the Owner to discharge any such lien or
indemnify the Owner from liability.

5.6.3 The Owner shall make final payment of all sums
due the Contractor within ten (10) days of the Architect's
execution of a final Certificate for Payment.

5.6.4 Acceptance of final payment shall constitute a
waiver of all claims against the Owner by the Contractor
except for those claims previously made in writing
against the Owner by the Contractor, pending at the time
of final payment, and identified in writing by the
Contractor as unsettled at the time of its request for final
payment.

56.5 Under no circumstance shall Contractor be
entitled to receive interest on any payments or monies
due Contractor by the Owner, whether the amount on
which the interest may accrue is timely, late, wrongfully
withheld, or an assessment of damages of any kind.

ARTICLE Vi: THE OWNER

6.1 INFORMATION, SERVICES AND THINGS REQUIRED
FROM OWNER

6.1.1  The Owner shall furnish to the Contractor, at the
time of executing this Contract, any and all written and
tangible material in its possession concerning conditions
below ground at the site of the Project.

Such written and tangible material is furnished to the
Contractor only in order to make complete disclosure of
such material and for no other purpose. By fumishing
such material, the Owner does not represent, warrant, or
guarantee its accuracy either in whole, in part, implicitly
or explicitly, or at all, and shall have no liability therefore.
The Owner shall also furnish surveys, legal limitations

and utility locations (if known), and a legal description of
the Project site.

6.1.2 Excluding permits and fees normally the
responsibility of the Contractor, the Owner shall obtain
all approvals, easements, and the like required for
construction and shall pay for necessary assessments
and charges required for construction, use or occupancy
of permanent structures or for permanent changes in
existing facilities.

6.1.3 The Owner shall furnish the Contractor, free of
charge, one copy of the Contract Documents for
execution of the Work.

6.2 RIGHT TO STOP WORK

6.2.1 If the Contractor persistently fails or refuses to
perform the Work in accordance with this Contract, or if
the best interests of the public health, safety or welfare
S0 require, the Owner may order the Contractor to stop
the Work, or any described portion thereof, until the
cause for stoppage has been corrected, no longer exists,
or the Owner orders that Work be resumed. In such
event, the Contractor shall immediately obey such order.

6.3 OWNER'S RIGHT TO PERFORM WORK

6.3.1 | the Contractor's Work is stopped by the Owner
under Paragraph 6.2, and the Contractor fails within
seven (7) days of such stoppage to provide adequate
assurance to the Owner that the cause of such stoppage
will be eliminated or corrected, then the Owner may,
without prejudice to any other rights or remedies the
Owner may have against the Contractor, proceed to
carry out the subject Work. In such a situation, an
appropriate Change Order shall be issued deducting
from the Contract Price the cost of correcting the subject
deficiencies, plus compensation for the Architect's
additional services and expenses necessitated thereby,
it any. If the unpaid portion of the Contract Price is
insufficient to cover the amount due the Owner, the
Contractor shall pay the ditference to the Owner.

ARTICLE ViI: THE CONTRACTOR

71 The Contractor is again reminded of its
continuing duty set forth in Subparagraph 1.5.7. The
Contractor shall perform no part of the Work at any time
without adequate Contract Documents or, as
appropriate, approved Shop Drawings, Product Data or
Samples for such portion of the Work. If the Contractor
performs any of the Work knowing it involves a
recognized error, inconsistency or omission in the
Contract Documents without such notice to the Architect,
the Contractor shall bear responsibility for such
performance and shall bear the cost of correction.

7.2 The Contractor shall perform the Work strictly in
accordance with this Contract.

7.3 The Contractor shall supervise and direct the
Work using the Contractor's best skill, effort and
attention. The Contractor shall be responsible to the
Owner for any and all acts or omissions of the



Contractor, its employees and others engaged in the
Work on behalf of the Contractor.

7.3.1  The Contractor shall give adequate attention to
the faithful prosecution of the Work and the timely
completion of this Contract, with authority to determine
the manner and means of performing such Work, so
long as such methods insure timely completion and
proper performance.

7.3.2 The Contractor shall exercise all appropriate
means and measures to insure a safe and secure jobsite
in order to avoid and prevent injury, damage or loss to
persons or property.

7.4 WARRANTY

7.41 The Contractor warrants to the Owner that all
labor furnished to progress the Work under this Contract
will be competent to perform the tasks undertaken, that
the product of such lahor will yield only first-class results,
that materials and equipment furnished will be of good
quality and new unless otherwise permitted by this
Contract, and that the Work will be of good quality, free
from faults and defects and in strict conformance with
this Contract. All Work not conforming to these
requirements may be considered defective.

7.5 The Contractor shall obtain and pay for all
permits, fees and licenses necessary and ordinary for
the Work. The Contractor shall comply with all lawful
requirements applicable to the Work and shall give and
maintain any and alt notices required by applicable law
pertaining to the Work.

7.6 SUPERVISION

7.6.1  The Contractor shall employ and maintain at the
Project site only competent supervisory personnel.
Absent written instruction from the Contractor to the
contrary, the superintendent shall be deemed the
Contractor's authorized representative at the site and
shall be authorized to receive and accept any and all
communications from the Owner or the Architect.

7.6.2 Key supervisory personnel assigned by the
Contractor to this Project are as follows:

NAME FUNCTION

So long as the individuals named above remain actively
employed or retained by the Contractor, they shall
perform the functions indicated next to their names
unless the Owner agrees to the contrary in writing. In
the event one or more individuals not listed above
subsequently assume one or more of those functions
listed above, the Contractor shall be bound by the
provisions of this Subparagraph 7.6.2 as though such
individuals had been listed above.

7.7 The Contractor, within fifteen (15) days of
commencing the Work, shall submit to the Owner and
the Architect for their information, the Contractor's
schedule for completing the Work. The Contractor's
schedule shaill be revised no less frequently than
monthly (unless the parties otherwise agree in writing)
and shall be revised to reflect conditions encountered
from time to time and shall be related to the entire
Project. Each such revision shaill be furnished to the
Owner and the Architect. Failure by the Contractor to
strictly comply with the provisions of this Paragraph 7.7
shall constitute a material breach of this Contract.

7.8 The Contractor shall continucusly maintain at
the site, for the benefit of the owner and the Architect,
one record copy of this Contract marked to record on a
current basis changes, selections and modifications
made during construction. Additionally, the Contractor
shall maintain at the site for the Owner and Architect the
approved Shop Drawings, Product Data, Samples and
other similar required submittals. Upon final completion
of the Work, all of these record documents shall be
delivered to the Owner.

7.9 SHop DRAWINGS, PRODUCT DATA AND SAMPLES

7.9.1 Shop Drawings, Product Data, Samples and
other submittals from the Contractor do not constitute
Contract Documents. Their purpose is merely to
demonstrate the manner in which the Contractor intends
to implement the Work in conformance with information
received from the Contract Documents.

7.8.2 The Contractor shall not perform any portion of
the Work requiring submittal and review of Shop
Drawings, Product Data or Samples unless and until
such submittal shall have been approved by the
Architect. Approval by the Architect, however, shall not
be evidence that Work installed pursuant thereto
conforms with the requirements of this Contract.

7.10 CLEANING THE SITE AND THE PROJECT

7.10.1 The Contractor shall keep the site reasonably
clean during performance of the Work. Upon final
completion of the Work, the Contractor shall clean the
site and the Project and remove all waste, rubbish,
temporary structures, and other materials together with
all of the Contractor's property therefrom. Contractor
shall dispose of all refuse at a Texas Natural Resource
Conservation Commission approved landfill, The
Contractor shall further restore all property damaged
during the prosecution of the Work and shall leave the
site in a clean and presentable condition. No additional
payment shall be made by the Owner for this work, the
compensation having been considered and included in
the contract price.

7.1 Access To WORK AND INSPECTIONS

7.11.1 The Owner and the Architect shall have access
to the Work at all times from commencement of the
Work through final completion. The Contractor shall
take whatever steps necessary to provide access when
requested. When reasonably requested by the Owner or



the Architect, the Contractor shall perform or cause to be
perfoomed such testing as may be necessary or
appropriate to insure suitability of the jobsite or the
Work's compliance with the Contract requirements.

7.12  INDEMNITY AND DISCLAIMER

7.12.1 OWNER SHALL NOT BE LIABLE OR RESPONSIBLE
FOR, AND SHALL BE INDEMNIFIED, DEFENDED, HELD
HARMLESS AND RELEASED BY CONTRACTOR FROM AND
AGAINST ANY AND ALL SUITS, ACTIONS, LOSSES, DAMAGES,
CLAIMS, OR LIABILITY OF ANY CHARACTER, TYPE, OR
DESCRIPTION, INCLUDING ALL EXPENSES OF LITIGATION,
COURT COSTS, AND ATTORNEY'S FEES FOR INJURY OR
DEATH TO ANY PERSON, OR INJURY OR LOSS TO ANY
PROPERTY, RECEIVED OR SUSTAINED BY ANY PERSON OR
PERSONS, INCLUDING THE CONTRACTOR, OR PROPERTY,
ARISING OUT OF, OR OCCASIONED BY, DIRECTLY OR
INDIRECTLY, THE PERFORMANCE OF CONTRACTOR UNDER
THIS AGREEMENT, INCLUDING CLAIMS AND DAMAGES
ARISING IN WHOLE OR IN PART FROM THE NEGLIGENCE OF
OWNER, WITHOUT, HOWEVER, WAIVING ANY GOVERN-
MENTAL IMMUNITY AVAILABLE TO THE OWNER UNDER TEXAS
LAW AND WITHOUT WAIVING ANY DEFENSES OF THE PARTIES
UNDER TEXAS LAW, THE PROVISIONS OF THIS
INDEMNIFICATION ARE SOLELY FOR THE BENEFIT OF THE
PARTIES HERETO AND NOT INTENDED TO CREATE OR GRANT
ANY RIGHTS, CONTRACTUAL OR OTHERWISE, TO ANY OTHER
PERSON OR ENTITY. IT IS THE EXPRESSED INTENT OF THE
PARTIES TO THIS AGREEMENT THAT THE INDEMNITY
PROVIDED FOR IN THIS CONTRACT IS AN INDEMNITY
EXTENDED BY CONTRACTOR TO INDEMNIFY AND PROTECT
OWNER FROM THE CONSEQUENCES OF THE CONTRACTOR’S
AS WELL AS THE OWNER'S NEGLIGENCE, WHETHER SUCH
NEGLIGENCE IS THE SOLE OR PARTIAL CAUSE OF ANY SUCH
INJURY, DEATH, OR DAMAGE.

7.12.2 The Contractor will secure and maintain
Contractual Liability insurance to cover this
indemnification agreement that will be primary and non-
contributory as to any insurance maintained by the
Owner for its own benefit, including self-insurance. In
addition, Contractor shall obtain and file with Owner a
Standard Certificate of Insurance evidencing the
required coverage.

7.123 In clams against any person or entity
indemnified under this Paragraph 7.12 by an employee
of the Contractor, a Subcontractor, anyone directly or
indirectly employed by them or anyone for whose acts
they may be liable, the indemnification obligation under
this Paragraph 7.12 shall not be limited by a limitation on
amount or type of damages, compensation or benefits
payable by or for the Contractor or a Subcontractor
under workers' compensation acts, disability benefit acts
or other employee benefit acts.

7.13

7.13.1 The Contractor shail not discriminate in any way
against any person, empioyee or job applicant on the
basis of race, color, creed, national original, religion,
age, sex, or disability where reasonable
accommodations can be effected to enable the person to

NONDISCRIMINATION

perform the essential functions of the job. The
Contractor shall further insure that the foregoing
nondiscrimination requirement shall be made a part and
requirement of each subcontract on this Project.

7.14

7.14.1 The Contractor shall comply in all respects with
all requirements imposed by any laws, ordinances or
resolutions applicable to the Project with regard to the
minimum prevailing wage rates for all classes of
employees, laborers, subcontractors, mechanics,
workmen and persons furnishing labor and services to
the Project. The City of Lancaster has adopted US
Department of Labors Davis Bacon Wage
Determinations as the Prevailing Wage Rate Schedule,
available to the Contractor by request, which specifies
the classes and wage rates to be paid to all persons.
The Contractor shall pay not less than the minimum
wage rates established thereby for each class, craft or
type of labor, workman, or mechanic employed in the
execution of this Contract. The failure of the Contractor
to comply with this requirement shall resuit in the
forfeiture to the City of $10.00 of a sum of not less than
Sixty Dollars ($60.00) for each person per day, or portion
thereof, that such person is paid less than the prevailing
rate. Upon request by the Owner, Contractor shall make
available for inspection and copying its books and
records, including but not limited to its payroll records,
account information and other documents as may be
required by the Owner to insure compliance with this
provision.

7.15 JoB SITE SAFETY PRECAUTIONS

7.151 The Contractor shall at all times exercise
reasonable precautions for the safety of its employees,
laborers, subcontractors, mechanics, workmen and
others on and near the jobsite and shall comply with ali
laws, ordinances, regulations, and standards of federal,
state and local safety laws and regulations. The
Contractor shall provide such machinery guards, safe
walk-ways, ladders, bridges, and other safety devices as
may be necessary or appropriate to insure a safe and
secure jobsite and shall require its subcontractors to
comply with this requirement. The Contractor shall
immediately comply with any and all safety requirements
imposed by the Architect during the progress of the
Work.

7.16

7.16.1 The Contractor shall furnish and maintain such
warning devices, barricades, lights, signs, pavement
markings, and other devices as may be necessary or
appropriate or required by the Architect to protect
persons or property in, near or adjacent to the jobsite,
including . No separate compensation shall be paid to
the Contractor for such measures. Where the Work is
being conducted in, upon or near streets, alleys,
sidewalks, or other rights-of-way, the Contractor shall
insure the placement, maintenance and operation of any
and all such warning devices as may be required by the
City of Lancaster and shall do so until no longer required

PREVAILING WAGE RATES

WARNING DEVICES AND BARRICADES



by the City. Such devices shall be in compliance with
and conform to the manual and specifications for the
uniform system of traffic control devices adopted by the
Texas Department of Transportation.

7.17 PROTECTION OF UTILITIES & OTHER CONTRACTORS

7.17.1 The Contractor shall use best efforts to leave
undisturbed and uninterrupted all utilities and utility
services provided to the jobsite or which presently exists
at, above or beneath the location where the Work is to
be performed. In the event that any utility or utility
service is disturbed or damaged during the progress of
the Work, the Contractor shall forthwith repair, remedy or
restore the utility at Contractor's sole expense.

7.17.2 The Contractor understands and acknowledges
that other contractors of the Owner or of other entities
may be present at the jobsite performing other work
unrelated to the Project. The Contractor shall use best
efforts to work around other contractors without
impeding the work of others while still adhering to the
completion date established herein. In the event that the
Contractor's work is or may be delayed by any other
person, the Contractor shall immediately give notice
thereof to the Architect and shall request a written
Change Order in accordance with the procedures set
forth by this Contract. The Contractor’s failure to provide
such notice and to request such Change Order shall
constitute a waiver of any and all claims associated
therewith.

ARTICLE VIlI: CONTRACT ADMINISTRATION
8.1 THE ARCHITECT

8.1.1  When used in this Contract the term "Architect”
does not necessarily denote a duly licensed, trained or
certified architect; as used herein, the term shall be used
interchangeably and shall mean a designated Architect,
Engineer, or Contract Administrator (who may not be an
architect or engineer) for the Owner, said person to be
designated or redesignated by the Owner prior to or at
any time during the Work hereunder. The Architect may
be an employee of the Owner or may be retained by the
Owner as an independent contractor but, in either event,
the Architect's duties and authority shall be as set forth
hereinafter. The Contractor understands and agrees
that it shall abide by the decisions and instructions of the
Architect notwithstanding the contraciual relationship
between the Owner and Architect. All of the Owner's
instructions to the Contractor shail be through the
Architect.

in the event the Owner should find it necessary or
convenient to replace the Architect, the Owner shall
retain a replacement Architect and the status of the
replacement Architect shall be that of the former
Architect.

8.2 ARCHITECT'S ADMINISTRATION

8.2.1 The Architect, unless otherwise directed by the
Owner in writing, will perform those duties and discharge
those responsibilities allocated to the Architect as set
forth in this Contract. The Architect shall be the Owner's

representative from the effective date of this Contract
until final payment has been made.

822 The Owner and the Contractor shall
communicate with each other in the first instance
through the Architect.

8.2.3 The Architect shall be the initial interpreter of the
requirements of the drawings and specifications and the
judge of the performance thereunder by the Contractor.
The Architect shall render written or graphic
interpretations necessary for the proper execution or
progress of the Work with reasonable promptness on
request of the Contractor.

8.24 The Architect will review the Contractor's
Applications for Payment and will certify to the Owner for
payment to the Contractor, those amounts then due the
Contractor as provided in this Contract.

8.2.5 The Architect shall have authority to reject Work
which is defective or does not conform to the
requirements of this Contract. If the Architect deems it
necessary or advisable, the Architect shall have
authority to require additional inspection or testing of the
Work for compliance with Contract requirements.

8.2.6 The Architect will review and approve, or take
other appropriate action as necessary, concerning the
Contractor's submittals including Shop Drawings,
Product Data and Samples. Such review, approval or
other action shall be for the sole purpose of determining
conformance with the design concept and information
given through the Contract Documents.

8.2.7 The Architect will prepare Change Orders and
may authorize minor changes in the Work by Field Order
as provided elsewhere herein.

8.2.8 The Architect shall, upon written request from
the Contractor, conduct inspections to determine the
date of Substantial Completion and the date of final
compiletion, will receive and forward to the Owner for the
Owner's review and records, written warranties and
related documents required by this Contract and will
issue a final Certificate for Payment upon compliance
with the requirements of this Contract.

8.29 The Architect's decisions in matters relating to
aesthetic effect shall be final it consistent with the intent
of this Contract.

8.3 CLAIMS BY THE CONTRACTOR

8.3.1 The Architect shall determine all claims and
matters in dispute between the Contractor and Owner
with regard to the execution, progress, or sufficiency of
the Work or the interpretation of the Contract
Documents, including but not limited to the plans and
specifications. Any dispute shall be submitted in writing
to the Architect within seven (7) days of the event or
occurrence or the first appearance of the condition giving
rise to the claim or dispute who shall render a written
decision within a reasonable time thereafter. The
Architect's decisions shall be final and binding on the
parties. In the event that either party objects to the



Architect's determination as to any submitted dispute,
that party shall submit a written objection to the Architect
and the opposing party within ten (10} days of receipt of
the Architect's written determination in order to preserve
the objection. Failure to so object shall constitute a
waiver of the objection for all purposes.

8.3.2 Pending final resolution of any claim of the
Contractor, the Contractor shall diligently proceed with
performance of this Contract and the Owner shali
continue to make payments to the Contractor in
accordance with this Contract.

8.3.3 CLAIMS FOR CONCEALED, LATENT OR UNKNOWN
ConpiTioNs - The Contractor expressly represents that it
has been provided with an adequate opportunity to
inspect the Project site and thoroughly review the
Contract Documents and plans and specifications prior
to submission of its bid and the Owner's acceptance of
the bid. Subject to the conditions hereof, Contractor
assumes full responsibility and risk for any concealed,
latent or unknown condition which may affect the Work.
No claims for extra work or additional compensation
shall be made by Contractor in connection with
concealed, latent or unknown conditions except as
expressly provided herein. Should concealed, latent or
unknown conditions encountered in the performance of
the Work (a) below the surface of the ground or (b) in an
existing structure be at variance with the conditions
indicated by this Contract, or should unknown conditions
of an unusuval nature differing materially from those
ordinarily encountered in the area and generally
recognized as inherent in Work of the character provided
for in this Contract, be encountered, the Contract Price
shall be equitably adjusted by Change Order upon the
written notice and claim by either party made within
seven (7) days after the first observance of the condition.
As a condition precedent to the Owner having any
liability to the Contractor for concealed or unknown
conditions, the Contractor must give the Owner and the
Architect written notice of, and an opportunity to
observe, the condition prior to disturbing it. The failure
by the Contractor to make the written notice and claim
as provided in this Subparagraph shall constitute a
waiver by the Contractor of any claim arising out of or
relating to such concealed, latent or unknown condition
and the Contractor thereby assumes all risks and
additional costs associated therewith.

8.3.4 CLAMS FOR ADDITIONAL CosTS - If the
Contractor wishes to make a claim for an increase in the
Contract Price, as a condition precedent to any liability of
the Owner therefore, the Contractor shall give the
Architect written notice of such claim within seven (7)
days after the occurrence of the event, or the first
appearance of the condition, giving rise to such claim.
Such notice shall be given by the Contractor before
proceeding to execute any additional or changed Work.
The failure by the Contractor to give such notice and to
give such notice prior to executing the Work shall
constitute a waiver of any claim for additional
compensation.

8.3.4.1 In connection with any claim by the Contractor
against the Owner for compensation in excess of the
Contract Price, any liability of the Owner for the
Contractor's costs shall be strictly limited to direct costs
incurred by the Contractor and shall in no event include
indirect costs or consequential damages of the
Contractor. The Owner shall not be liable to the
Contractor for claims of third parties, including
Subcontractors. The Owner shall not be liable to the
Contractor for any claims based upon delay to the
Contractor for any reason whatsoever including any act
or neglect on the part of the Owner.

8.3.5 CraimMs For ADDITIONAL TiME - If the Contractor
is delayed in progressing any task which at the time of
the delay is then critical or which during the delay
becomes critical, as the sole result of any act or neglect
to act by the Owner or someone acting in the Owner's
behalf, or by changes ordered in the Work, unusual
delay in transportation, unusually adverse weather
conditions not reasonably anticipated, fire or any causes
beyond the Contractor's control, then the date for
achieving Substantial Completion of the Work shall be
extended upon the written notice and claim of the
Contractor to the Owner and the Architect, for such
reasonable time as the Architect may determine. Any
notice and claim for an extension of time by the
Contractor shall be made not more than seven (7) days
after the occurrence of the event or the first appearance
of the condition giving rise to the claim and shall set forth
in detail the Contractor's basis for requiring additional
time in which to complete the Project. In the event the
delay to the Contractor is a continuing one, only one
notice and claim for additional time shall be necessary.
If the Contractor fails to make such claim as required in
this Subparagraph, any claim for an extension of time
shall be waived. The procedures and remedies provided
by this provision shall be the sole remedy of Contractor
and Contractor shall not assert nor be entitled to any
additional delays or damages associated therewith.

8.4 FIELD ORDERS

8.4.1 The Architect shall have authority to order minor
changes in the Work not involving a change in the
Contract Price or in Contract Time and not inconsistent
with the intent of the Contract. Such changes shall be
effected by Field Order and shall be binding upon the
Contractor. The Contractor shall carry out such Field
Orders promptly.

8.5 MEDIATION

8.5.1 In the event that a dispute arises under the
terms of this Contract, following an adverse
determination by the Architect and proper preservation
of the issue as required herein, the parties agree to
submit to mediation. In such event, the parties shall
agree to a designated person 1o serve as mediator and
each party shall be responsible for payment of one-half
of the total mediation fees. The parties shall submit the
dispute to mediation as soon as practical and in no event
later than one (1) year after the Architect's written
decision on the matter. At least one designated



representative of each party must attend and participate
in good faith in an effort to resoive the matters in dispute.

8.5.2 In no event shall the foregoing provision justify
or authorize any delay in the progress of the Work; the
parties shall abide by the decision of the Architect in
accomplishing the timely completion of the Project.

ARTICLE IX: SUBCONTRACTORS
9.1 DEFINITION

89.1.1 A Subcontractor is an entity which has a direct
contract with the Contractor to perform a portion of the

Work. No Subcontractor shall be in privity with the
Owner.

9.2 AWARD OF SUBCONTRACTS

9.21 Upon execution of the Contract, the Contractor

shall furnish the Owner, in writing, the names of persons
or entities proposed by the Contractor to act as a
Subcontractor on the Project. The Owner shall promptly
reply to the Contractor, in writing, stating any objections
the Owner may have to such proposed Subcontractor.
The Contractor shall not enter into a subcontract with a
proposed Subcontractor with reference to whom the
Owner has made timely objection. The Contractor shall
not be required to subcontract with any party to whom
the Contractor has cbjection.

9.2.2 All subcontracts shall afford the Contractor rights
against the Subcontractor which correspond to those
rights afforded to the Owner against the Contractor
herein, including those rights afforded to the Owner by
Subparagraph 12.2.1 below. All subcontracts shall
incorporate by reference the provisions hereof and shall
provide that no claims, causes or demands shali be
made by any Subcontractor against the Owner.

9.2.3 The Contractor shall indemnify, defend and hold
harmless the Owner from and against any and all claims,
demands, causes of action, damage, and liability
asserted or made against the Owner by or on behalf of
any Subcontractor.

ARTICLE X: CHANGES IN THE WORK

10.1 CHANGES PERMITTED

10.1.1 Changes in the Work within the general scope of
this Contract, consisting of additions, deletions,
revisions, or any combination thereof, may be ordered
without invalidating this Contract, by Change Order or by
Field Order.

10.1.2 Changes in the Work shall be performed under
applicable provisions of this Contract and the Contractor
shall proceed promptly with such changes.

10.2 CHANGE ORDER DEFINED

10.2.1 Change Order shall mean a written order to the
Contractor executed by the Owner and the Architect,
issued after execution of this Contract, authorizing and
directing a change in the Work or an adjustment in the
Contract Price or the Contract Time, or any combination

thereof. The Contract Price and the Contract Time may
be changed only by written Change Order.

10.3

10.3.1 Any change in the Contract Price resulting from
a Change Order shall be determined as follows: (a) by
mutual agreement between the Owner and the
Contractor as evidenced by (1) the change in the
Contract Price being set forth in the Change Order, (2)
such change in the Contract Price, together with any
conditions or requirements related thereto, being initialed
by both parties and (3) the Contractor's execution of the
Change Order, or (b} if no mutual agreement occurs
between the Owner and the Contractor, then, as
provided in Subparagraph 10.3.2 below.

CHANGES IN THE CONTRACT PRICE

10.3.2 If no mutual agreement occurs between the
Owner and the Contractor as contemplated in
Subparagraph 10.3.1 above, the change in the Contract
Price, if any, shali then be determined by the Architect
on the basis of the reasonable expenditures or savings
of those performing, deleting or revising the Work
atiributable to the change, including, in the case of an
increase or decrease in the Contract Price, a reasonable
allowance for direct job site overhead and profit. In such
case, the Contractor shall present, in such form and with
such content as the Owner or the Architect requires an
itemized accounting of such expenditures or savings,
plus appropriate supporting data for inclusion in a
Change Order. Reasonable expenditures or savings
shall be limited to the following: reasonable costs of
materials, supplies, or equipment including delivery
costs, reasonable costs of labor, including social
security, old age and unemployment insurance, fringe
benefits required by agreement or custom, and workers’
compensation insurance, reasonable rental costs of
machinery and equipment exclusive of hand tools
whether rented from the Contractor or others,
reasonable costs of premiums for ali bonds and
insurance, permit fees, and sales, use or other taxes
related to the Work, and reasonable cost of direct
supervision and jobsite field office overhead directly
attributable to the change. In no event shall any
expenditure or savings associated with the Contractor's
home office or other non-jobsite overhead expense be
included in any change in the Contract Price. Pending
final determination of reasonable expenditures or
savings to the Owner, payments on account shall be
made to the Contractor on the Architect's Certificate for
Payment.

10.3.3 If unit prices are provided in the Contract, and if
the quantities contemplated are so changed in a
proposed Change Order that application of such unit
prices to the quantities of Work proposed will cause
substantial inequity to the Owner or to the Contractor,
the applicable unit prices shall be equitably adjusted.
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10.4.1 The Architect shall have authority to order minor
changes in the Work not involving a change in the
Contract Price or an extension of the Contract Time and

MINOR CHANGES



not inconsistent with the intent of this Contract. Such
minor changes shall be made by written Field Order, and
shall be binding upon the owner and the Contractor.
The Contractor shall promptly carry out such written
Field Orders.

10.5 EFFECT OF EXECUTED CHANGE ORDER

10.5.1 The execution of a Change Order by the
Contractor shall constitute conclusive evidence of the
Contractor's agreement to the ordered changes in the
Work, this Contract as thus amended, the Contract Price
and the Contract Time. The Contractor, by executing
the Change Order, waives and forever releases any
claim against the Owner for additional time or
compensation for matters relating to or arising out of or
resulting from the Work included within or affected by the
executed Change Order.

10.6

10.6.1 The Contractor shall notify and obtain the
consent and approval of the Contractors surety with
reference to all Change Orders if such notice, consent or
approval is required by the Contractor's surety or by law.
The Contractor's execution of the Change Order shall
constitute the Contractor's warranty to the Owner that
the surety has been notified of and consents to, such
Change Order and the surety shall be conclusively
deemed to have been notified of such Change Order
and to have expressly consented thereto.

ARTICLE XI: UNCOVERING & CORRECTING WORK
11.1  UNCOVERING WORK

t1.1.1 If any of the Work is covered contrary to the
Architect's request or to any provisions of this Contract,
it shall, if required by the Architect or the Owner, be
uncovered for the Architect's inspection and shall be
properly replaced at the Contractor's expense without
change in the Contract Time.

NOTICE TO SURETY; CONSENT

11.1.2 If any of the Work is covered in a manner not
inconsistent with Subparagraph 11.1.1 above, it shall, if
required by the Architect or Owner, be uncovered for the
Architect’s inspection. If such Work conforms strictly
with this Contract, costs of uncovering and proper
replacement shall by Change Order be charged to the
Owner. If such Work does not strictly conform with this
Contract, the Contractor shall pay the cosis of
uncovering and proper replacement.

11.2

11.2.1 The Contractor shall immediately proceed to
correct Work rejected by the Architect as defective or
tailing to conform to this Contract. The Contractor shall
pay all costs and expenses associated with correcting
such rejected Work, including any additional testing and
inspections, and reimbursement to the Owner for the
Architect's services and expenses made necessary
thereby.

11.2.2 If within one (1) vear after Substantial
Completion of the Work any of the Work is found to be
defective or not in accordance with this Contract, the

CORRECTING WORK

Contractor shall correct it promptly upon receipt of
written notice from the Owner. This obligation shall
survive final payment by the Owner and termination of
this Contract. With respect to Work first performed and
completed after Substantial Completion, this one year
obligation to specifically correct defective and
nonconforming Work shall be extended by the period of
time which elapses between Substantial Completion and
completion of the subject Work.

11.2.3 Nothing contained in this Paragraph 11.2 shall
establish any period of limitation with respect to other
obligations which the Contractor has under this Contract.
Establishment of the one year time period in
Subparagraph 11.2.2 relates only to the duty of the
Contractor to specifically correct the Work.

1.3 OwnNeER MAY  ACCEPT DEFECTIVE OR
NONCONFORMING WORK
11.3.1 If the Owner chooses to accept defective or

nonconforming Work, the Owner may do so. In such
event, the Contract Price shall be reduced by the greater
of (a) the reasonable cost of removing and correcting the
defective or nonconforming Work, and (b) the difference
between the fair market value of the Project as
constructed and the fair market value of the Project had
it not been constructed in such a manner as to include
defective or nonconforming Work. If the remaining
portion of the unpaid Contract Price, if any, is insufficient
to compensate the Owner for its acceptance of defective
or nonconforming Work, the Contractor shall, upon
written demand from the Owner, pay the Owner such
remaining compensation for accepting defective or
nonconforming Work.

ARTICLE Xll: CONTRACT TERMINATION

121 TERMINATION BY THE CONTRACTOR

12.1.1 If the Work is stopped for a period of ninety (90)
days by an order of any court or other public authority, or
as a result of an act of the Government, through no fault
of the Contractor or any person or entity working directly
or indirectly for the Contractor, the Contractor may, upon
ten (10) days’ written notice to the Owner and the
Architect, terminate performance under this Contract and
recover from the Owner payment for the actual
reascnable expenditures of the Contractor (as limited in
Subparagraph 10.3.2 above) for all Work executed and
for materials, equipment, tools, construction equipment
and machinery actually purchased or rented solely for
the Work, less any salvage value of any such items.

12.1.2 If the Owner shall persistently or repeatedly fail
to perform any material obligation to the Contractor for a
period of fifteen (15) days after receiving written notice
from the Contractor of its intent to terminate hereunder,
the Contractor may terminate performance under this
Contract by written notice to the Architect and the
Owner. In such event, the Contractor shall be entitled to
recover from the Owner as though the Owner had
terminated the Contractor's performance under this
Contract for convenience pursuant to Subparagraph
12.2.1 hereunder.



12.2 TERMINATION BY THE OWNER
12.2.1 FOR CONVENIENCE

12.2.4.1 The Owner may for any reason whatsoever
terminate performance under this Contract by the
Contractor for convenience. The Owner shall give
written notice of such termination to the Contractor
specifying when termination becomes effective.

12.2.1.2 The Contractor shall incur no further
obligations in connection with the Work and the
Contractor shall stop Work when such termination
becomes effective. The Contractor shall also terminate
outstanding orders and subcontracts. The Contractor
shall settle the liabilities and claims arising out of the
termination of subcontracts and orders. The Owner may
direct the Contractor to assign the Contractor's right, title
and interest under terminated orders or subcontracts to
the Owner or its designee.

12.2.1.3  The Contractor shall transfer title and deliver
to the Owner such completed or partially completed
Work and materials, equipment, pars, fixures,
information and Contract rights as the Contractor has.

12214

(a) The Contractor shall submit a
termination claim to the Owner and the Architect
specifying the amounts due because of the termination
for convenience together with costs, pricing or other data
required by the Architect. If the Contractor fails to file a
termination claim within one (1) year from the effective
date of termination, the Qwner shall pay the Contractor,
an amount derived in accordance with subparagraph (c)
below.

()] The Owner and the Contractor may
agree to the compensation, if any, due to the Contractor
hereunder.

(c) Absent agreement to the amount due to
the Contractor, the Owner shall pay the Contractor the
following amounts:

(i) Contract prices for labor,
materials, equipment and other services accepted under
this Contract;

()] Reasonable costs incurred in
preparing to perform and in performing the terminated
portion of the Work, and in terminating the Contractor's
performance, plus a fair and reasonable allowance for
overhead and profit thereon (such profit shall not include
anticipated profit or consequential damages), provided
however, that if it appears that the Contractor would
have not profited or would have sustained a loss if the
entire Contract would have been completed, no profit
shall be allowed or included and the amount of
compensation shall be reduced to reflect the anticipated
rate of loss, if any;

(i) Reasonable costs of settling
and paying claims arising out of the termination of
subcontracts or orders pursuant to Subparagraph
12.2.1.2 of this Paragraph. These costs shall not include

amounts paid in accordance with other provisions
hereof.

The total sum to be paid the Contractor under this
Subparagraph 12.2.1 shall not exceed the total Contract
Price, as properly adjusted, reduced by the amount of
payments otherwise made, and shall in no event include
duplication of payment.

12.2.2 For CAUSE

12.2.2.1 If the Contractor persistently or repeatedly
refuses or fails to prosecute the Work in a timely
manner, abandons the jobsite and fails to resume work
within five (5) days of written notice thereof by the
Owner, fails to grant or allow access to the jobsite by the
Owner or Architect, fails to supply enough properly
skilled workers, supervisory personnel or proper
equipment or materials, fails to make prompt payment to
Subcontractors or for materials or labor, persistently
disregards laws, ordinances, rules, regulations or orders
of any public authority having jurisdiction, or otherwise is
guilty of a violation of a material provision of this
Contract, then the Owner may by written notice to the
Contractor, without prejudice to any other right or
remedy, terminate the employment of the Contractor and
take possession of the site and of all materials,
equipment, tools, construction equipment and machinery
thereon owned by the Contractor and may finish the
Work by whatever methods it may deem expedient. In
such case, the Contractor shall not be entitled to receive
any further payment until the Work is finished.

12222 |f the unpaid balance of the Contract Price
does not exceed the cost of finishing the work, including
compensation for the Architect's additional services and
expenses made necessary thereby, such difference shall
be paid by the Contractor to the Owner. This obligation
for payment shall survive the termination of the Contract.

12.2.2.3 In the event the employment of the
Contractor is terminated by the Owner for cause
pursuant to Subparagraph 12.2.2 and it is subsequently
determined by a Count of competent jurisdiction that
such termination was without cause, such termination
shall thereupon be deemed a Termination for
Convenience under Subparagraph 12.2.1 and the
provisions of Subparagraph 12.2.1 shall apply.

ARTICLE Xill: INSURANCE

134 CONTRACTOR SHALL MAINTAIN INSURANCE

13.1.1 The Contractor at his own expense shall
purchase, maintain and keep in force during the life of
this contract, adequate insurance that will protect the
Contractor and/or any Additional Insured from claims
which may arise out of or result from operations under
this contract. The insurance required shall provide
adequate protections from all claims, whether such
operations be by the Contractor or by any Additional
Insured or by any Subcontractor or by anyone directly or
indirectly employed by any of them, or by anyone whose
acts of any of them may be liable and from any special
hazards, such as blasting, which may be encountered in



the performance of this contract in the amounts as
shown below in Paragraph 13.2.1.

13.1.2 The Contractor shall not commence work on any
Contract in the City of Lancaster until the Contractor has
obtained all the insurance required under this paragraph
and such insurance has been approved by the City.

13.2

13.2.1. The Contractor shall furnish and maintain during
the life of the contract adequate Insurance in such
amounts as follows:

Type of Insurance

Worker's Compensation as set forth in the Worker's
Compensation Act.

TYPES AND AMOUNTS OF INSURANCE

Amount

Commercial General Liability

$1,000,000 Each Accident/Occurrence. The policy shall
have no coverage removed by exclusions.

Limit of Insurance per Project or Owner's and
Contractor's Protective Liability Insurance for the Project.

Automaobile Liability
$500,000 Combined single limit per occurrence.
13.2

This insurance shaff protect the Contractor and the
Owner from all insurable risks of physical loss or
damage to materials and equipment not otherwise
covered under builder's risk insurance, while in
warehouse or storage areas, during installation, during
testing, and after the work is completed. Installation
floater insurance shall be of the "all risks" type, with
coverage's designed for the circumstances which may
occur in the particular work included in this contract.
The coverage shall be for an amount not less than the
insurable value of the work at completion, less the value
of the materials and equipment insured under builder's
risk insurance. The value shall include the aggregate
value of the Owner furnished equipment and materials to
be erected or installed by the Contractor not otherwise
insured under builder’s risk insurance.

13.3 Buiiders Risk

This insurance shall be written in completed value form
and shall protect the Contractor and the Owner against
risks of damage to buildings, structures, and materials
and equipment not otherwise covered under installation
floater insurance, from the perils of fire and lightning, the
perils included in the standard extended coverage
endorsement, and the perils of vandalism and malicious
mischief. The amount of such insurance shall not be
less than the insurable value of the work at completion
less the value of the materials and equipment insured
under installation floater insurance.

INSTALLATION FLOATER

Equipment installed under this contract shall be
insured under instaliation fioater insurance when the
aggregate value of the equipment exceeds
$10,000.00.

1

if the work does not include the construction of
building structures, builder's risk Insurance may be
omitted providing the installation floater insurance
tully covers all work.

Builder's risk insurance shall provide for losses to be
payable to the Contractor and the Owner as their
interests may appear and shall contain a waiver of
subrogation rights against the insured parties.

13.4

The Owner shall be named as an additional insured on
the Commercial General Liability (Public), Policies
furnished by the Contractor.

ADDITIONAL JNSURED / PROJECT INFORMATION

The project name and bid/contract number shall be listed
on the certificate.

13.5

Each insurance policy shall contain a provision requiring
that thirty (30) days prior to expiration, cancellation, non-
renewal or any material change in coverage, a notice
there of shall be given by certified mail to the Purchasing
Agent, City of Lancaster, PO Box 940, Lancaster, Texas,
75146,

13.8

Companies issuing the insurance policies shall have no
recourse against the City for payment of any premiums
or assessments for any deductibles which are al the sole
responsibility and risk of the Contractor.

13.7

WRITTEN NOTIFICATION

PREMIUMS AND ASSESSMENTS

CERTIFICATE OF INSURANCE

Proof that the insurance is in force shalk be furnished to
the City of Lancaster on a Standard Certilicate of
Insurance Form. In the event any insurance policy
shown on the Certificate of Insurance has an expiration
date that is prior to the completion and final acceptance
of the project by the City of Lancaster, the contractor
shall furnish the City proof of identical continued
coverage no later than thirty (30) days prior to the
expiration date shown on the Certificate of Insurance.

13.8

The coverage's provided herein shall be primary and
noncontributory with any other insurance maintained by
the City of Lancaster, Texas, for its benefit, including self
insurance.

13.9 WOoORKER’'S COMPENSATION INSURANCE COVERAGE
13.9.1 The Contractor shall:

1) provide coverage for its employees
providing services on a project, for the duration of the
project based on proper reporting of classification codes
and payroll amounts and filing of any coverage
agreements;

PrimARY COVERAGE

2) provide a cerlificate of coverage
showing workers' compensation coverage to the
governmental entity prior to beginning work on the
project;



3) provide the governmental entity prior to
the end of the coverage period, a new certificate of
coverage showing extension of coverage, if the
coverage period shown on the contractor's current
certificate of coverage ends during the duration of the
project;

4) obtain from each person providing
services on a project, and provide to the governmental
entity:

{A) a certificate of coverage, prior to that
person beginning work on the project, so the
governmental entity witt have on file certificates
of coverage showing coverage for all persons
providing services on the project; and

(B) no later than seven days after receipt by
the contractor, a new certificate of coverage
showing extension of coverage, if the coverage
period shown on the current cerlificate of
coverage ends during the duration of the project;

5) retain all required certtificates of
coverage on file for the duration of the project and for
one year thereatfter,

6) notify the governmental entity in writing
by certified mail or personal delivery, within 10 days after
the contractor knew or should have known, of any
change that materially affects the provision of coverage
of any person providing services on the project;

7) post a notice on each project site
informing all persons providing services on the project
that they are required to be covered, and stating how a
person may verify current coverage and report failure to
provide coverage. This notice does not satisfy other
posting requirements imposed by the Act or other
commission rutes. This notice must be printed with a
title in at least 30 point bold type and text in at least 19
point normal type, and shall be in both English and
Spanish and any other language common to the worker
population. The text for the notices shall be the following
text provided by the Texas Worker's Compensation
Commission on the sample notice, without any additional
words or changes:

Required Workers' Compensation Coverage

"The faw requires that each person working on this site
or providing services related to this construction project
must be covered by workers’ compensation insurance.
This includes persons providing, hauling, or delivering
equipment or materials, or providing fabor or
transportation or other service related to the project
regardless of the identity of their employer or status as
an employee.”

"Calf the Texas Workers' Compensation Commission at
512-440-3789 to receive information on the legal
requirement for coverage, to verify whether your
employer has provided the required coverage, or to
report an employer's failure to provide coverage.”

and

8 contractually require each person with
whom it contracts to provide services on a project, to:

(A) provide coverage based on proper
reporting of classification codes and payroll
amounts and filing of any coverage agreements
for all of its employees providing services on the
project, for the duration of the project;

(B) provide a certificate of coverage to the
contractor prior to that person beginning work on
the project;

{C) include in alf contracts to provide
services on the project the language in
subsection {e) (3) of this rule;

(D) provide the Contractor, prior to the end
of the coverage period, a new cenrtificate of
coverage showing extension of coverage, if the
coverage period shown on the current certificate
of coverage ends during the duration of the
project;

(E) obtain from each other person with
whom it contracts, and provide to the Contractor:

(iy a certificate of coverage, prior to the
other person beginning work on the project;
and

(ii) prior to the end of the coverage period,
a new certificate of coverage showing
extension of the coverage period, if the
coverage period shown on the current
certificate of coverage ends during the
duration of the project;

(F) retain all required certificates of
coverage on fite for the duration of the project
and for one year thereafter;

(G) notify the governmentat entity in writing
by cerified mail or personal delivery, within 10
days after the person knew or should have
known, of any change that materially affects the
provision of coverage of any person providing
services on the project; and

(H) contractually require each other person
with whom it contracts, to perform as required by
sub-paragraphs (A) - {H) of this paragraph, with
the certificate of coverage to be provided to the
person for whom they are providing services.

ARTICLE XIV: MISCELLANEQUS

141 LAWS AND ORDINANCES

14.1.1 The Contractor shall at all times and in all
respects observe and comply with all federal, state and
local laws, ordinances, and regulations applicable to the
Project and Work. The Contractor shall further insure
that all Subcontractors observe and comply with said
taws, ordinances and regulations.



14,2 GOVERNING LAW

14.2.1 The Contract shall be governed by the iaws of
the State of Texas. Venue for any causes of action
arising under the terms or provisions of this Contract or
the Work to be performed hereunder shall be in the
courts of Dallas County, Texas.

14.3

14.3.1 The Owner and Contractor bind themselves,
their successors, assigns and legai representatives to
the other party hereto and to successors, assigns and
legal representatives of such other party in respect to
covenants, agreements and obligations contained in this
Contract. The Contractor shall not assign this Contract
without written consent of the Owner.

14.4

14.4.1 The provisions of this Contract are herein
declared to be severable; in the event that any term,
provision or part hereof is determined to be invalid, void
or unenforceabie, such determination shall not affect the
validity or enforceabilty of the remaining terms,
provisions and parts, and this Contract shall be read as if

SUCCESSORS AND ASSIGNS

SEVERABILITY

the invalid, void or unenforceable portion had not be
included herein,

14.5

14.5.1 This Contract may be amended by the parties
only by a written agreement duly executed by both
parties. The failure of the Owner to object to any
nonperformance or nonconforming work or to enforce
any provision hereof shail in no event be regarded as or
construed to be a waiver, release or modification of any
term or provision in this Contract, nor shall such failure
to object or enforce stop the Owner from insisting on
strict compliance with this Contract or from recovering
damages, costs or expenses arising as a result of such
nonperformance or nonconforming work.

14.6

14.6.1 All notices required by this Contract shall be
presumed received when deposited in the mail properly
addressed to the other party or Architect at the address
set forth herein or set forth in a written designation of
change of address deiivered to all parties and the
Architect.

AMENDMENTS

NoOTICES

EXECUTED in single or multiple originals, this 23" day of April, 2012.

CITY OF LANCASTER

Opal Mauldin Robertson, City Manager

ATTEST:

Dolle K. Downe, City Secretary

Covenant Design & Construction

Type/Print Name and Title
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LANCASTER CITY COUNCIL 5

Agenda Communication for
April 23, 2012 AG12-005

Consider a resolution declaring certain board, commission and
committee position(s) vacant due to excessive absences.

This request supports the City Council 2011-2012 Policy Agenda.

Goal: Civic Engagement

Background

In June 2003, City Council adopted an attendance policy for all City Boards and
Commissions. The Attendance Policy states “Absences from three (3) consecutive
meetings or a total of five (5) absences within a twelve month period shall constitute
excessive absences.” The policy further states that upon review of the attendance
records “The council, at its next regularly scheduled meeting, shall declare the position
vacant...’

City Council asked to review the attendance records on a quarterly basis. Attached are
attendance records updated through March 2012 for the following boards:

Airport Advisory Board

Animal Shelter Advisory Committee

Economic Development Corporation Board

Historic Landmark Preservation Committee

Library Advisory Board

Parks and Recreation Advisory / Recreational Development Corporation Board
Planning and Zoning Commission

Property Standards and Appeals Board

Zoning Board of Adjustment

Considerations

A review of the attendance records indicates the following member did not meet
attendance standards.

Library Advisory Board
Quinnest R. Banks - alternate member (term expires July 2012)




Agenda Communication
April 23, 2012
Page 2

The City Council deemed it necessary to establish guidelines for attendance by members
of the City’s boards and commissions in order to provide for the orderly and effective
conduct of meetings and hearings.

Options/Alternatives

1. Council may approve the resclution declaring a vacancy in a position where
attendance standards have not been met.

2. Council may deny the resolution.

Recommendation

No staff recommendation. This is a matter of Council policy.
Attachments

e Resolution
o Attendance records as noted above
« City Board and Commission Attendance Policy

Prepared and submitted by:
Angie Arenas, Assistant City Secretary

Date: _April 16, 2012




RESOLUTION NO. 2012-04-35

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
LANCASTER, TEXAS, DECLARING CERTAIN BOARD,
COMMISSION, AND COMMITTEE POSITION(S) VACANT DUE
TO EXCESSIVE ABSENCES; AND PROVIDING AN EFFECTIVE
DATE.

WHEREAS, the City Council deemed it necessary to establish guidelines
for attendance for members of the City’'s various boards, commissions and
committees through a Resolution approved in June 2003; and

WHEREAS, the City Council outlined attendance standards in order to
provide for the orderly and effective conduct of meetings and hearings; and

WHEREAS, the City Council believes that it is unfair to the citizens
served and to those board, commission, and committee members who are
faithful and prompt in their attendance to overlook excessive absences; and

WHEREAS, the City Council has determined that it is in the best interest
of the citizens, boards, commissions, and committees of the City of Lancaster to
declare positions vacant where attendance standards have not been met;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF
THE CITY OF LANCASTER, TEXAS:

SECTION 1. That the following position is declared vacant due to
excessive absences as defined in the City of Lancaster Attendance Policy.

Library Advisory Board.
Quinnest R. Banks — alternate member (term expires 2012)

SECTION 2. The Resolution shali become effective immediately upon its
passage.

DULY PASSED and approved by the City Council of the City of Lancaster,
Texas, on this 26" day of April 2012.

APPROVED:

Marcus E. Knight, Mayor



ATTEST:

Dolle K. Dow;ne, City 'S_eé'r'eta_r{rm

APPROVED AS TO FORM:

Robert E. Hager, City Attorney
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City of Lancaster

~ Boards, Commissions and Committees

Attendance Policy

—

Lancaster

Persons appointed to city boards, commissions or committees can only be
effective members or alternates if they attend the groups’ meetings regularly.
Attendance Reporis will be maintained by City staff liaisons to the
boards/commissions/committees and provided to the City Council on a quarterly
basis for their review. In case of excessive absences, the following shall apply:

(a)

(b)

In case of excessive absences, a board, commission or committee
member or alternate shall be removed from office. Absences from three
(3) consecutive meetings or a total of five (5) absences within a twelve-
month period shall constitute excessive absences. This provision shall
apply even if such meeting is subsequently canceled or postponed due
to lack of a quorum.

The procedure for removal of a member or alternate is as follows:
Immediately after a member or alternate has three (3) consecutive
absences or a total of five (5) absences within a twelve-month period,
the staff liaison of the board, commission or committee shall notify the
president or chair in writing. The staff liaison shall notify the city
secretary with recommendations in writing within five (5) days of
receiving notification. The city secretary shall notify the mayor and city
council in writing within five (5) days of receiving notification. The
council, at its next regularly scheduled meeting, shall declare the
position vacant and instruct the city secretary to notify the board or
commission member in question to that effect. The council shall then
appoint someone to fill the vacancy from the available alternates or
publish the vacancy and make an appointment after sufficient time has
passed to receive applications for the position.



LANCASTER CITY COUNCIL
Agenda Communication for 6
April 23, 2012

AG12-006

Conduct a Public Hearing and consider a resolution approving the
2012-2013 Standards of Care for Youth Programs operated by the
Lancaster Parks and Recreation Department.

This request supports the City Councii 2011-2012 Policy Agenda.

Goal: Healthy, Safe & Vibrant Neighborhoods

Background

Chapter 42 of the Human Resources Code, which regulates certain facilities, homes, and
agencies that provide child-care services, states that municipal youth recreation programs
may be exempted from the state’s licensing requirement if cities comply with the
provisions of the legislation. The legislation requires that cities establish and annually
review their Parks and Recreation Department Standards of Care for Youth Programs and
conduct a public hearing to altow citizen input.

The current Standards of Care were thoroughly reviewed. No updates to the standards
were deemed necessary except for revision to the appropriate dates. A draft of the
proposed 2012-2013 Standards of Care for Youth Programs is attached for your review.

The proposed 2012-2013 Standards of Care were reviewed and recommended for
approval by the Parks and Recreation Advisory Board during their regular meeting on
March 19, 2012.

Considerations

* Operational - The Standards of Care policies clearly identify the staff responsibilities,
department policies and procedures, parent's responsibilities, authorization forms
required for participation in various activities and necessary contact information.

*» Legal - Formal annual adoption of the Standards of Care for Youth Programs is
required by the State of Texas. Failure to adopt a Standards of Care would result in
termination of after school programs and day camps. The City Attorney has reviewed
and approved the attached resolution and Standards of Care policies and procedures
as to form.



Agenda Communication
April 23, 2012
Page 2

* Financial - There are no costs associated with adoption of the Standards of Care.

* Public Information - A public hearing is required to receive citizen input regarding
the Standards of Care. The public hearing will be conducted at the April 23, 2012
Council meeting.

Options/Alternatives

1. City Council may conduct the Public Hearing and approve the resolution as presented
and as recommended by the Parks and Recreation Advisory Board.

2. City Council may conduct the Public Hearing and approve the resolution with
modifications to the Standards of Care.

3. City Council may conduct the Public Hearing and reject the resolution or take no
action which will terminate all City Youth After School and/or Day Camp programs.

Recommendation

Staff recommends approval of the resolution adopting the Standards of Care for Youth
Programs operated by the Lancaster Parks and Recreation Department as presented.

Attachments
Resolution
Proposed 2012-2013 Standards of Care for Youth Programs operated by the Parks

and Recreation Department
o State of Texas Child Care Standards

Prepared and submitted by:
Kevin Moore, Recreation Superintendent

Date: _April 16, 2012



RESOLUTION NO. 2012-04-36

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
LANCASTER, TEXAS, APPROVING THE 2012-2013 STANDARDS OF
CARE POLICIES FOR YOUTH PROGRAMS OPERATED BY THE
LANCASTER PARKS AND RECREATION DEPARTMENT; PROVIDING
A REPEALING CLAUSE; PROVIDING A SEVERABILITY CLAUSE; AND
PROVIDING AN EFFECTIVE DATE.

WHEREAS, the Mayor and City Council of the City of Lancaster desire the Parks
and Recreation Department to operate Youth Programs for citizens of Lancaster; and

WHEREAS, state law exempts from regulation city sponsored youth programs
from licensing requirements where the City has adopted a youth standard of care policy
providing (a) standards relating to staff ratios, staff training, health, and safety; (b) a
mechanism for monitoring and enforcing the standards and receiving complaints from
parents of enrolled children; (c) does not advertise as or otherwise represent the program
as a child-care facility, day care center, or licensed before-school or after-school program
or that the program offers child care services; (d) informs parents that the program is not
licensed by the state; (e) does not solicit donations as compensation or payment for any
good or service provided as part of the program and, (f} conducts background checks for
all program employees and volunteers who work with children in the program using
information that is obtained from the Department of Public Safety; and

WHEREAS, the legislation requires that cities establish and annually review their
Park and Recreation Department Standards of Care for Youth Programs and conduct
public hearings to allow citizen input; and

WHEREAS, the City has adopted an ordinance which provides that after public
hearing, the City Council will annually approve such standards of care; and

WHEREAS, the City Council has held a public hearing to receive citizen input
regarding the 2012-2013 Standards of Care for Youth Programs operated by the City of
Lancaster Parks and Recreation Department;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF LANCASTER, TEXAS, THAT:

SECTION 1. The City Council hereby adopts the 2012-2013 Standards of Care
for Youth Programs, which is attached hereto and incorporated herein as Exhibit A.

SECTION 2. That all resolutions of the City of Lancaster heretofore adopted
which are in conflict with the provisions of this resolution be, and the same are hereby
repealed, and all resolutions of the City of Lancaster not in conflict with the provisions
hereof shall remain in full force and effect.

Page 1



SECTION 3. If any article, paragraph, subdivision, clause or provision of this
resolution, as hereby amended, be adjudged invalid or held unconstitutional for any
reason, such judgment or holding shall not affect the validity of this resolution as a whole
or any part or provision thereof, as amended hereby, other than the part so declared to
be invalid or unconstitutional.

SECTION 4. That this Resolution shall take effect immediately from and after its
passage, as the law and charter in such cases provide.

DULY PASSED and approved by the City Council of the City of Lancaster, Texas,
on this the 23™ day of April 2012.

APPROVED:

Marcus E. Knight, Mayor

ATTEST:

Dolle K. Downe, City Secretary

APPROVED AS TO FORM:

Robert E. Hager, City Attorney

"

Page 2



Exhibit a

City of Lancaster

Parks & Recreation
Department

Ly

Lancaster

2012 - 2013
Standards of Care
For

Youth Programs

Parks and Recreation Department
1700 Veterans Memorial Parkway
Lancaster, TX 75134
(972) 218-3700
(972) 218-5607 (Fax)
www.lancaster-tx.com
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LANCASTER YOUTH PROGRAMS
STANDARDS OF CARE

The following Standards of Care have been adopted by the City Council of the City of
Lancaster, Texas to comply with Senate Bill 212 as approved by the Texas Legislature during the 74
legislative session. The Standards of Care are intended to be minimum standards by which the City
of Lancaster Parks and Recreation Department will operate the City's Youth Programs. The
programs operated by the City are recreational in nature and are not day care programs.

General Administration
1. Otganization

A. The governing body of the City of Lancaster Youth Programs is the City of Lancaster
City Council.

Implementation of the Youth Program Standards of Care is the responsibility of the
Parks and Recreation Department Director and Departmental employees.

Youth Programs ("Program™) to which these Standards will apply include the Summer
Day Camp Program and the Holiday Day Camp Program.

Each Youth Program site will have available for public and staff review a current copy of
the Standards of Care.

Parents of participants will be provided a current copy of the Standards of Care during
the registration process.

Criminal background checks will be conducted on prospective Youth Program
employees. If results of that criminal check indicate that an applicant has been convicted
of any of the following offenses, he or she will not be considered for employment:

m Y o ow®

e

1. A felony or a misdemeanor classified as an offense against a person or family.

2. A felony or misdemeanor classified as public indecency.

3. A felony or misdemeanor violation of any law intended to control the possession or
distribution of any controlled substance.

4. Any offense involving moral turpitude.

5. Any offense that would potentially put the City of Lancaster at risk.

2. Definitions

City: City of Lancaster

City Council: City Council of the City of Lancaster

Department: Parks and Recreation Department of the City of Lancaster

- Youth Programs or Program: City of Lancaster Youth Programs consisting of the After
School Programs, the Summer Day Camp Programs, Holiday Break Day Camp
Programs, and ongoing recreational program offerings.

Program Manual: Notebook of policies, procedures, required forms, and organizational
and programming information relevant to City of Lancaster Youth Programs.

F. Director: City of Lancaster Parks and Recreation Department Director or his or her
designee.

oOwp
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G. Program Coordinator or Coordinator: City of Lancaster Parks and Recreation
Department full-time programmer who has been assigned administrative responsibility
for a City of Lancaster Youth Program.

H. Program Leader or Leader: City of Lancaster Parks and Recreation Department full-time
or part-time employee who has been assigned responsibility to implement the City's
Youth Programs.

I. Program Site: Area and facilities where City of Lancaster Youth Programs are held,
consisting of, but not limited to: Lancaster Parks and Recreation sites and Lancaster
Independent School District sites as required.

J. Participant: A youth whose parent(s) or legal guardian(s) have completed all required
registration procedures and determined to be eligible for a City of Lancaster Youth
Program.

K. Parent(s): This term will be used to represent one or both parent(s} or legal guardian(s)
who have legal custody and authority to enroll their child(ren) in City of Lancaster Youth
Programs.

L. Employee(s): Term used to describe people who have been hired to work for the City of
Lancaster and have been assigned responsibility for managing, administering, or
implementing some portion of the City of Lancaster Youth Programs.

M. Recreation Center or Center: The Lancaster Recreation Center located at 1700 Veterans
Memorial Parkway, Lancaster, TX 75134, (972) 218-3700.

Inspections /Monitoring /Enforcement

A. A monthly inspection report will be initiated by the Coordinator of each Program to
confirm the Standards of Care are being adhered to.

1. Inspecton reports will be sent to the Director for review and kept on record for at
least two vears.

2. The Director will review the report and establish deadlines and criteria for
compliance with the Standards of Care.

B. The Director will make visual inspections of the Program based on the following
schedule.

1. The Summer Day Camp Program will be inspected twice during its summer schedule.
2. The Holiday Day Camp Program will be inspected once during the winter break and
once during the spring break.

C. Complaints regarding enforcement of the Standards of Care will be directed to the
Coordinator. The Coordinator will be responsible to take the necessary steps to resolve
the problem(s). Complaints regarding enforcement of the Standards of Care and their
resolution will be recorded by the Coordinator. Serious complaints regarding
enforcement of the Standards of Care will be addressed by the Director and the
complaint and the resolution will be noted.

D. The Director will make an annual report to the City Council on the overall status of the
Youth Programs and their operation relative to compliance with the adopted Standards
of Care.



4. Enrollment

A.

Before a child can be enrolled, the parents must sign registration forms that contain the
child’s:

name, home address, home telephone number;

name and address of parent(s) or legal guardian(s) and telephone during program
hours;

the names and telephone numbers of people to whom the child can be released;
a statement of the child's special problems or needs;

emergency medical authorization;

proof of residency when appropriate; and

a liabulity waiver.

o —
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5. Suspected Abuse

Program employees will report suspected child abuse or neglect in accordance with the

Texas Family Code. In a case where a City employee is involved in an incident with a child
that could be construed as child abuse, the incident must be reported immediately to the
Recreation Supervisor. The Recreation Supervisor will immediately notfy the Police
Department and any other agency as may be appropriate.

Texas state law requires the staff of these youth Programs to report any suspected abuse

or neglect of a child to the Texas Department of Protective and Regulatory Services or a law
enforcement agency. Failure to report suspected abuse is punishable by fines up to $1000
and/or confinement up to 180 days. Confidential reports may be reported by calling 1-800-
252-5400 (The Texas Abuse Hotline of the Department of Family and Protectve Services).

Staffing - Responsibilities and Training

1. Youth Program Leader ("Leader'") Qualifications

A.
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Leaders will be full-ume, part-time or temporary employees of the Parks and Recreation
Department.

Staff working with children must be age 18 or older.

Must be able to consistently exhibit competency, good judgment, and self-control when
working with children.

Must relate to children with courtesy, respect, tolerance, and patience.

Must have successfully completed a course in first aid and CPR based on either
American Heart Association or American Red Cross standards. An exception can be
made for no more than one staff person at each site, and that person shall successfully
complete a first aid and CPR course within four weeks of starting work.

Must be able to furnish proof of a clear tuberculosis test within the 12 months prior to
their employment date.

Must pass a background investigation including testing for illegal substances.

Must be mature, responsible and able to complete duties with minimal supervision.
Must have a high school diploma or GED.
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Must be able to communicate well with the public and skilled at interacting with
children.

Must be skilled in supervising children of varying age levels in a group setting.
Must have a valid Texas driver’s license and eligible for a CDL.

Must pass a departmental crimninal background check and drug screening.

Must have previous experience in supervising children and possess knowledge of
recreational games, crafts and activities.

Must have First Aid and CPR certification during orientation.

Must complete departmental day camp staff training,

2. Leader Responsibilities

A.

B.

Provide participants with an environment in which they can feel safe, enjoy wholesome
recreation activities, and participate in appropriate social opportunites with their peers.
Know and follow all City, Departmental, and Program standards, policies, and
procedures that apply to City Of Lancaster Youth Programs.

Ensure that participants are released only to a parent or an adult designated by the
parent. All Program Sites will have a copy of the Department approved plan to verify the
identity of a person authorized to pick up a participant if that person is not known to the
Leader.

3. Training/Orientation

A.

O

The Department is responsible to provide training and orientation to Program
employees in working with children and for specific job responsibilities. Coordinators
will provide each Leader with a Program manual specific to each Youth Program.
Program employees must be familiar with the Standards of Care for Youth Program
operation as adopted by the City Council.

Program employees must be familiar with the Program's policies including discipline,
guidance, and release of participants as outlined in the General Program Information
section of this document.

Program employees will be trained in appropriate procedures to handle emergencies.
Program employees will be tramned in areas including City, Departmental, and Program
policies and procedures, provision of recreation activities, safety issues, child psychology,
and organization.

Program employees will be required to sign an acknowledgment that they received the
required training,

Service Standards

A.

B.

Appearance and Behavior

1. Staff shirts and name badges will be worn and cleatly visible.
2. Participants and parents will be treated with respect at all times.

Communication with Parents



1. Staff will keep parents continuously informed of activities and schedules. A weekly
schedule will be distributed and copies will be kept with the daily sign in sheets.

2. Staff will note details of behavior of participants (accomplishments, discipline
problems, general activities, etc.) and update parents regulatly.

C. Additonal Staff Responsibilities

1. Staff will monitor the sign in/out log at all times.

2. Staff will spend 100% of their time actively involved with participants and/or parents.

3. Staff will make an attempt to answer any complaints at the site and resolve all
problems. Situations that cannot be resolved on site by staff will be passed to a
supervisor immediately. All complaints will be addressed within 24 hours if they are
not resolved on site.

4. Prior to beginning work each day, all staff will check in at the appointed location for
any messages, instructions or information.

Operations

1. Staff/Participant Ratio

A. In aLancaster Youth Program, the standard ratio of participants to Leaders will be 20 to 1.
In the event a Leader is unable to report to the Program site, a replacement will be
assigned.

B. Each participant shall have a Program employee who is responsible for him or her and
who is aware of the participant’s habits, interests and any special problems as identified by
the participant’s parent(s) during the registration process.

C. At no time will a Program employee be alone with a child.

2. Discipline

A. Program employees will implement discipline and guidance in a consistent manner based
on the best interests of Program participants.

B. There must be no cruel or harsh punishment or treatment.

C. Program employees may use brief, supervised separation from the group if necessary.

D. As necessary, Program employees will initiate discipline reports to the parent(s) of
participants. Parents will be asked to sign discipline reports to indicate they have been
advised about specific problems or incidents.

E. A sufficient number and/or severe nature of discipline repotts as detailed in the Program
Manual may result in a participant being suspended from the Program.

F. Ininstances where there is a danger to participants or staff, offending participants will be
removed from the Program site as soon as possible.

G. Any person(s) creating a nuisance, causing a disturbance, or creating an unsafe
environment at any program site will be subject to ejection from the site, possible arrest
and legal action.

H. The department reserves the right to terminate a participant from the program if they
exhibit severe or extreme behavioral problems which prevent staff from effectively
administering the Program.



3. Programming

A. Program employees will attempt to provide activities for each group according to participants’
age, interests and abilities. The activities must be approptiate to participants’ health, safety and
well-being. The activities also must be flexible and promote the participants’ emotional, social
and mental growth.

B. Program employees will attempt to provide indoor and outdoor time periods that include:

1. Alternating active and passive activities;
2. Opportunity for individual and group activities;
3. Outdoor time each day weather permitting.

C. Program employees will be attentive and considerate of the participants’ safety on field trips
and during any transportation provided by the Program.

1. During trips, Program employees supervising participants must have imrmediate access to
emergency medical forms and emergency contact information for each participant,

2. Program employees must have a written list of the pardcipants in the group and must check
the attendance frequently;

3. Program employees must have first aid supplies and a guide to first aid and emergency care
available on field trips.

4., Communication

A. Program site will have a telephone to allow the site to be contacted by Recreation Center
personnel. Each site will have access to a telephone for use in contacting the Recreation
Center or making emergency calls

B. The Coordinator will post the following telephone numbers adjacent to a telephone accessible
to all Program employees at each site:

Lancaster ambulance or emergency medical services;,
Lancaster Police Department;

Lancaster Fire;

Lancaster Recreation Center;

Numbers at which parents may be reached;

The telephone number for the site itself.

S s e

5. Transportation

A. Before a participant can be transported to and from City sponsored activities, a
transportation form must be completed by the parent of the participant and filed with the
Cootdinator

B. First aid supplies and a first aid and emergency care guide will be available in all Program
vehicles that transport children.



C.

All Program vehicles used for transporting participants must have available a 6-BC
portable fire extinguisher which will be installed in the passenger compartment of the
vehicle and must be accessible to the adult occupants.

Facility Standards

1. Safety

A

=

m Yo

™

@

Program employees will inspect Youth Program sites daily to detect sanitation and safety
concerns that might affect the health and safety of the participants. A daily inspection
report will be completed by the Program staff and kept on file by the Program
Coordinator.

Buildings, grounds, and equipment on the Program site will be inspected, cleaned,
repaired, and maintained to protect the health of the participants.

Program equipment and supplies must be safe for the participant's use.

Program employees must have first aid supplies available at each site, during
transportation, and for the duration of any off-site activity.

Program air conditioners, electric fans, and heaters must be mounted out of participants’
reach or have safeguards that keep participants from being injured.

Program porches and platforms more than 30 inches above the ground must be
equipped with railings participants can reach.

All swing seats at Program sites must be constructed of durable, lightweight, relatively
pliable material.

Program employees must have first aid supplies readily available to staff in a designated
location. Program employees must have an immediately accessible guide to first aid and
emergency cate.

2. Fire

In case of fire, danger of fire, explosion, or other emergency, Program employees’ first
priority is to evacuate the participants to a designated safe area.

The Program site will have an annual fire inspection by the local Fire Marshall, and the
resulting report will detail any safety concerns observed. The report will be forwarded to
the Director who will review and establish deadlines and ctitetia for compliance.
Information from this report will be included in the Director's annual report to the
Council.

Each Program site must have at least one fire extinguisher approved by the Fire Marshall
readily available to all Program employees. The fire extinguisher is to be inspected
monthly by the Program Coordinator, and a monthly report will be forwarded to the
coordinator's supervisor who will keep the report on file for 2 minimum of two yeats,
All Youth Program staff members will be trained in the proper use of fire extinguisher.
Fire drills will be initiated at Program sites based on the following schedule:

1. Summer Day Camp Program: A fire drill twice during the entire summer session.
2. Holiday Day Camp: A fire drill once during the fall and spring sessions.

3. Health



A. lllness or Injury

1.

2.

3.

A participant who is considered to be a health or safety concern to other participants
or staff will not be admitted to the Program.

Illnesses and injuries will be handled in a manner to protect the health of all
participants and employees.

Program employees will follow plans to provide emergency care for injured
participants or for participants with symptoms of an acute illness as specified in the
Program manual.

Program employees will follow the recommendation of the Texas Department of
Health concerning the admission or readmission of any participant after a
communicable disease.

B. Program employees will administer medication only if:

1.

Parent(s) complete and sign a medication form that provides authorization for staff to
dispense medication with details as to times and dosages. The form will include 2 hold
harmiess clause to protect the City.

Prescription medications are in the original containers labeled with the child's name, a
date, directions, and the physician's name. Program staff members will administer the
medication only as stated on the label. Program staff will not administer medication
after the expiration date.

Nonprescription medications are labeled with the child's name and the date the
medication was brought to the Program. Nonprescription medication must be in the
original container. The Program staff will administer 1t only according to label
direction.

Medications dispensed will be limited to routine oral ingestion not requiring special
knowledge or skills on the part of Program employees. No injections will be
administered by the Program employees.

Program employees must ensure medications are inaccessible to participants. No
refrigeration will be provided.

C. Toilet Facilities

. The Program site will have inside toilets located and equipped so children can use

them independently and program staff can supervise as needed.

There must be one flush toilet for every 30 children. Utinals may be counted in the
ratio of toilets to children, but must not exceed 50% of the total number of toilets.
An appropriate and adequate number of lavatories will be provided.

D. Sanitaton

1.

The Program facilities must have adequate light, ventilation, and heat.

2. The Program must have an adequate supply of water meeting the standards of the

Texas Department of Health for drinking water and ensure that it will be supplied to
the participants in a safe and sanitary manner.
Program employees must see that garbage is removed from buildings daily.

10



City of Lancaster

Parks & Recreation
Department

13

Lancaster

2012 - 2013
General Information

For Summer Camp Programs



General Program Information
Registration Procedures

Registration for Lancaster Youth Programs is on a first come, first serve basis with limited
enrollment. Registration must be done by the child(ren)’s parent or legal guardian.

All participants must be toilet trained to participate in a Youth Program.

Parents/legal guardians will be required to purchase Participant Membership Card, pay the first
installment and any activity fees at registration. Please see the section for Summer Day Camp
Program fees in the current Lancaster Connection or visit the Parks and Recreation page at
www.lancaster-tx.com.

Participant’s Information Files

Parents/legal guardians must complete a set of registration forms for each child. The registration
forms include the child’s personal information, emergency information, authorized persons to
release the child(ren) to, a medical release and a liability waiver. The registration forms must
indicate whether or not the child’s shot record is on file at their school; if not, a copy of the shot
record must be provided to be kept on file at the Recreation Center. A copy of these forms will
be kept on file at the Recreation Center and a copy will be kept in the child’s group binder. A
parent/legal guardian may be removed by the other parent/legal guardian from the pick up list
only with approved court documentation. The City Attorney may review court documents.
Parents are responsible for providing Leaders or the Recreation Center office staff with updated
information in writing,

Registration forms are not carried over from program to program. A new set of forms is required
at registration for each program. Parents may stop by the Recreation Center to pick up
registration forms ot ask any additional information on programs.

Attendance
Parent(s) or legal guardian(s) of children who are enrolled in a Youth Program will check in with
program employees upon arrival to the Program. The City is not responsible for participants until

they have been checked in to the Program.

When a child is absent, the parent should call the Recreation Center at (972) 218-3702 to inform
staff of the absenteeism. Staff will not call parents to verify an absence if the child is not in
attendance.

Late Pick Up

Youth programs end at 6:00 pm. The first incident will result in a written reminder to the parents.
Further incidents will result in a $5.00 late charge for every 10-minute period after 6:00 pm.
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Being late three times in a 30-day period could be cause for termination from the Program. Not
paying the late fees within one week of the incident may result in termination from the program.

Appeals can be made to the Program Coordinator or Recreation Supervisor.
Discipline Policy

Disciplinary action will be taken when a child acts inappropriately, is disruptive, verbally or
physically abusive, or creates a safety concern. Children will be warned and/or placed in time-out.
If the behavior continues or is severe, the child will receive a Behavioral Report. Behavioral
Reports are to be signed by the parent/legal guardian. Suspensions and terminations are
determined by the severity of the incident and/or the number of Behavioral Reports issued.

Suspensions and terminations will have Recreation Superintendent approval before being
implemented, unless the parent requests immediate enforcement. Suspensions and terminations
include all Lancaster Parks & Recreation Youth Programs.

1" Bebavioral Report — Parent/legal guardian signs and receives a copy of the report.

2" Behavioral Report — Parent/legal guardian signs and receives a copy of the report. The
Program Coordinator will contact the parent to set up a conference. The mandatory
conference is held with the parent/legal guardian, child and Recreation Supervisor to
discuss the reports. The parent/legal guardian and child are reminded the next report
may result in a one-week suspension. If the parent/legal guardian does not respond to
the request for a conference within five days, a written notice will be sent home to inform
the parent/legal guardian that the two Behavioral Repotts remain and the next Behavioral
Report may result in a one week suspension from the program.

3" Bebavioral Report — Parent/legal guardian signs and receives copy of report. Upon
Recreation Superintendent approval, the parent may have one business day grace period
before the suspension begins. During the suspension period, the child will not be eligible
to be registered for other youth programs. When the suspension period is completed, the
child may register for other youth programs if space is available or may be placed on the
watting list. Refunds will not be issued for days the child serves on suspension. Parents
will be responsible for staying current on program fees.

4" Behavioral Report — The parent signs and receives a copy of report. Upon Recreation
Superintendent approval, the parent may have one business day grace period before the
terminaton begins.

The Parks & Recreation Department reserves the right to accelerate disciplinary steps as
determined necessary.

Three months after being terminated from City of Lancaster Youth Programs, the parent may
submit a written request to the Recreation Superintendent requesting the child be considered
eligible for re-enrollmentinto the Lancaster Youth Programs. A meeting may be held between the
parent/legal guardian, child, Recreation Superintendent and the Program Coordinators to
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determine if the child will regain eligibility for enrollment. Eligibility may or may not be regained.
A written response will be sent from the Recreation Superintendent to the parent/legal guardian
regarding the decision.

A child who has been terminated from the Lancaster Youth Programs will not be eligible for
enroliment or participation in any Lancaster Youth Programs unless eligibility has been regained.
Children terminated from the Lancaster Youth Programs and who have already been registered for
an upcoming Lancaster Youth Program will be removed from the upcoming program and fees
refunded. If the child regains eligibility to enroll in Lancaster Youth Programs, then the child may
register if space is available or may be placed on the waiting list.

When the probation period ends the child will return to the normal disciplinary steps.

Two terminations in a calendar year may resuit in permanent termination from Lancaster Youth
Programs.

Parent Release/Sign Out

The registration form includes a section for the parent/legal guardian to provide the names of
those persons allowed to pick up their child(ren) from the youth program. Driver’s license
numbers are to be supplied for each authorized person, including the parent/legal guardian.
Registration forms are not carried over from program to program. A new set of forms is required
at registration for each program. For security reasons, staff may not give out information over the
phone.

The following procedures will be followed at all times:

a. When a parent/legal guardian picks up the child(ren), they are to sign the child(ren) out.
Beckoning or waiving for the child(ren) to come out to the car is not acceptable.
b. Identification may be requested.

When an unauthorized person picks up a child, the foliowing procedures will be followed:

a. Leaders will ask for identification from anyone with whom they are not familiar.
. 'The sign out policy will be explained.

c. The parent/legal guardian will be called at work or at home to inform them of the person
on site asking to pick up their child(ren). The parent or guardian will be asked for their
driver’s license number to verify that staff is speaking to parent/ legal guardian,

d. The parent/legal guardian will be asked to grant permission for their child(ren) to be
released to the person on site. The parent or guardian will be asked to fax a signed
permission letter to the Recreation Center at {972) 218-5607.

e. Once permission is granted, the child will be released to the person on site,

f. If the parent/legal guardian cannot be reached or does not grant permission, the child will
not be released to the unauthorized person.

g If the unauthorized person takes the child(ren) without permission, the police will be
notified and the situation will be handled as a criminal incident.
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Visitors/Drop Ins

Parents/legal guardians are welcome to drop in and observe the program. Parents/legal guardians
signing out their child(ren)} should leave the program once child(ten) has been signed out.

Withdrawal Procedures

Any parent/legal guardian requesting to withdraw their child(ren) from a Youth Program must fill
out a drop form at the time of departure. Drop forms will be available at the main office of the
Recreation Center or may be requested by fax. Any child(ren) withdrawn from the program may
be readmitted only as space allows.

Illness of Participants

Parents are responsible for informing the City of any special needs, concerns or information
regarding their child(ren)’s health.

All participants must be able to participate in the full range of activities offered. Any child
meeting any of the following criteria will not be admitted to any program:

a. If the illness prevents the child from participating comfortably in the program activities.

b. If the illness results in greater need for care than the staff can provide without
compromising the health, safety and supervision of the other children or staff.

c. If the child has an oral temperature of 100.4 degrees or greater.

d. If the child’s symptoms and signs of possible severe illness include, but not limit to, the
following: lethargy, uncontrolled breathing, uncontrolled diarthea, vomiting illness, rash
with fever, mouth sores with drooling, or wheezing. The participant will not be admitted
back into the program until staff is comfortable that the child can be included in the
Program activities.

e. If the child has been diagnosed with a communicable disease, until medical evaluation
determines the child is no longer communicable.

f.  If the child vomited in the morning prior to coming to program.
1f the child has discolored nasal discharge.

Participants with extensive sunburns (open sores, blisters) will be allowed into the Program, but
will not be allowed to participate in any swimming activities until the area is completely healed.

Participants with 2 communicable disease, such as pink eye or lice, may not attend the program.
Participants showing symptoms of iliness will be removed from common areas and the parent will
be notified and asked to pick up the child. Participants with lice will be required to return a form,
signed by the parent, stating an initial treatment and a follow up treatment for lice have been
applied. The receipt or the product’s label must be attached to the signed treatment form.
Participants may not return to the program until this signed form is on file. A copy of the form
may be found in the Supplement section or at the main office. Participants with reoccurting head
lice may be removed from the program at the Coordinator’s discretion.
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Parents/legal guardian will be notified by phone if the participant becomes ill while at the
program. If the parent cannot be reached, the emergency contact will be called. Any child
experiencing a fever over 100.4 degrees, vomiting, diarthea three times within two hours or
contagious skin or eye infections will be removed from common areas and should be picked up
within one hour of contact with the parent/ legal guardian.

Parents/legal guardian must provide a written statement from a physician stating the child is free
from contagious disease before returning to the program after a contagious illness. Medical
information may be faxed to the Recreation Center at (972) 218-5607.

In the event of critical illness or injury, proper medical personnel and parents/legal guardian will
be nodfied. At the discretion of the medical personnel, the child may be transported to an
emergency room of clinic by ambulance or by the parent/legal guardian. Parents/legal guardian
will be responsible for any expenses incurred with treatment or transportation.

Medication

The City of Lancaster Youth Programs will administer medicine only with written parental
permission and will administer medication only as stated on the label directions or as amended by
the physician. A medicine form must be completed for each prescription the child receives at the
Program. Medicine forms are available at the main office of the Recreation Center and at each
site.

Medications must be in their original container, labeled with child name, the date (if prescription),
directions on how to administer and include the physician name (if prescription). Refrigeration of
medication is not available. Inhalers and peak flows must have instruction on label. The City of
Lancaster Youth Program staff will not administer any type of injection. Over-the-counter drugs
will be administered only when accompanied by a medicine form, in the original container and by
label direction only.

Parents/legal guardians are responsible for removing medication at the end of the Program or
when child is withdrawn. Leaders are responsible for administering medication at the time
indicated on medicine form. Medications and the completed form will be kept in lock bag with
each group.

Youth Program Payments

Parents/legal guardians are responsible for paying fees as scheduled. Youth Program payments
may be made at the Recreation Center by cash or credit card.

Non-payment of fees within two months will be turned over to a collection agency. Payments for

special activities and field trips not included in a program’s activity fee are to be paid in cash. This
applies to all programs.
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Transportation

The participant to staff ratio, as stated in the Standards of Care, will be adhered to at all times
when transporting participants. Participants may be transported only by City vehicle or any
vehicle designated by the City. Participants may not be transported to and from activities or home
by staff’s personal vehicles.

All children will wear seat belts while being transported with the exception of commercial vehicles
that do not offer seat belts.

Field Trips

Parents/legal guardian will be asked to sign permission form for their child(ren) to attend special
field trips. Please do not send large amounts of spending money with your child(ren) on field
trips. The City is not responsible for items lost during field trips. Parents are discouraged from
picking their child up during field trip activites.

Parent/Child Communication

When a parent needs to contact their child(ren) at the Program, for emergency reasons only, the
parent must call the Recreation Center at (972) 218-3700. Recreation Center staff will contact the
child’s Leader to deliver the message.

Personal Property

Personal electronics (i.e. cell phones, ipods, mp3 players, video games systems, etc.) are strictly
prohibited. If caught using personal electronics, they will be confiscated and may only be
retrieved by a parent or guardian. Personal property or electronics are not the responsibility of
Lancaster Recreation Staff.

Staff Code of Ethics

Program Leaders are expected to adhere to the City’s Staff Code of Ethics, which includes not
accepting gifts from participants or babysitting/socializing with participants outside of the
Program. If staff members do not comply with this policy, they are subject to disciplinary
procedures.
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b Lancaster Parks and Recreation Department

—

Lancaster

Check program you are registering for: O Holiday Camp

YOUTH PROGRAMS REGISTRATION FORM

O Summer Day Camp

PLEASE COMPLETE ALL BLANK AREAS IN ORDER TO QUALIFY FOR PROGRAM(S)

{Please print or type)
Registration Date
Child’s Name Home #
Address City, State Zip
School Attending Grade Entering
Age Date of Birth / / Gender: [] Female O Male
Mother/Legal Guardian Name DL #
Address City, State Zip
Mother/Legal Guardian Workplace
Best Daytime # Alternate Daytime #
Father/Legal Guardian Name DL#
Address City, State Zip
Father/Legal Guardian Workplace
Best Daytime # Alternate Daydime #

EMERGENCY CONTACTS/PERMISSION TO PICK UP CHILD:

Name Relationship DL #
Home # Work #
Name Relationship DL#
Home # Work #
Name Relatonship DL #
Home # Work #

ATTENDANCE AND TRANSPORTATION INFORMATION:
How will your child get home? (Check all that apply)

O Parent/Guardian O Carpool O Other If Other, please explain




b Lancaster Parks and Recreation Department
] PROGRAMS MEDICAL AND AUTHORIZATION FORM
Lancaster

EMERGENCY MEDICAL AUTHORIZATION

I, as parent and/or legal guardian, do hereby release The City of Lancaster,
its staff and volunteers, from liability in the case of an accident or injury to my child or ward:

Name Age Grade Entering

Further, in case of accident, injury or sudden illness, I authotize any first aid or emergency medical care that may become necessary for my
child or ward while he or she is enrolled in any Lancaster Youth Program. 1 also authorize that my child or ward may be transported to &
local medical facility. If 1 cannot be contacted in an EMERGENCY, I hereby give permission to the physician selected by the Program
Coordinator to hospitalize, secure proper treatment for, and to order injection, anesthesia or surgery for my child or ward, named above. |
understand I am financially responsible for any expenses incurred for medical care or transportation on my child’s behalf. By executing
this document, I hereby assume, on behalf of my child or ward, all risk of injury or loss to which he or she may be exposed.

Parent/Legal Guardian Signature Date
EMERGENCY MEDICAL AUTHORIZATION

In the event of an EMERGENCY, individuals will be taken directly to the nearest hospital,

If applicable, Family Physician Name

Address Phone #

Shot Record/Medical Record on file at School: O Yes O No Date

Please list any medical allergies, physical or behavioral conditions of your child:

Please explain special need/problems your child may have:

AUTHORIZATIONS
(Initial all boxes that apply and sign below)

I understand that responsibility for my child will be assumed by Lancaster Youth Program only when he/she has checked in with an
authorized staff member of the program.

I authorize any Lancaster Youth Program to transport my child to and from Program activities and field trips.

I acknowledge that the child described herein has permission to engage in all Program activities, except noted by me or family
physician.

I authonze the Youth Program to involve my child in appropriate water activides.

I acknowledge receipt of the Lancaster Parks and Recreation Department “Standards of Care’ for Youth Programs.

My signature below constitutes authorization for itetns initialed above.

Parent/Legal Guardian Signature Date



~ Lancaster Parks and Recreation Department
YOUTH PROGRAMS LIABILITY WAIVER
A

Lanroster

Date: Program:
Child’s Name: Age:
School Attending: Grade Entering:

I understand that the activities in the Lancaster Parks and Recreation Department Youth
Programs will include physical activity and exercise with the possibility of physical contact and
bodily injury to my child or ward (named above), and that the Department, its staff and the City of
Lancaster are not undertaking responsibility to see that the activities ate free from risk of injury, loss
or damage to person or property. I hereby assume all said risks for my child.

In consideration of the use and availability of services and facilities of the program site by my
above named child or ward, I hereby agree to release, relieve, hold harmless, and indemnify the City,
the Recreation Center, the Department, the Program, and their respective supervisors, Program
Directors, Coordinators, leaders, agents, instructors and other employees from all liability and claims
arising out of any accident or injury suffered or incurred by my above named child or ward at the
Program site or while participating in any activity sponsored, organized or supervised by the
Program except for acts of negligence of said responsible supervisors, directors, coordinators,
leaders, agents, instructors or other employees.

Parent/Legal (Tj-ﬁardjan ng;ature . Date



~ Lancaster Patks and Recreation Department
4 YOUTH PROGRAM LATE PICK UP RECORD

Lancaster

Date

Parent’s Name

Daytime # Cell #

Child(ren)’s Name(s)

Circle One: 1* Incident 2™ Incident 3" Incident

DATE

SIGNATURE

ARRIVAL TIME

REASON

AMOUNT PAID

STAFF INITIALS

Method of Payment: Cash, credit card or debit

First Incident: Warning, no charge

Subsequent Incidents: $5.00 for each 10 minute period after 6:00 p.m.

Three incidents in 2 30 day period may result in termination from the Program.

Non-payment of late pick up fees within one week may result in termination from the Program.
An appeals process 1s available and should be directed to the Recreation Superintendent at
(972) 218-3715

l |~ Lancaster Parks and Recreation Department

Lancaster



DAILY SITE INSPECTION - YOUTH PROGRAMS

Date Site Inspected

General Weather Conditions:

Inspection Item

Good

Needed
Action

Initials of Employee
Checking

First Aid Kit Present & Stocked

Fire Extinguisher Present & Charged

Program & Parucipant Files Present

Program Areas Clean & Safe

Participant Check-in/Check-out Sheet Completed

Bathrooms Clean/Stocked

Program Supplies Present/Put Away

Please specifically detail what actions were taken to address any of the inspection items that needed action:

~ Lancaster Parks and Recreation Department

_‘ DAILY SITE INSPECTION - YOUTH PROGRAMS

Lancacter

Date Site Inspected

General Weather Conditions:

Inspection Item

Good

Needed
Action

Inittals of Employee

Checking

First Aid Kit Present & Stocked

Fire Extinguisher Present & Charged

Program & Participant Files Present

Program Areas Clean & Safe

Participant Check-in/Check-out Sheet Completed

Bathrooms Clean/Stocked

Program Supplies Present/Put Away

Please specifically detail what actions were taken to address any of the inspection items that needed action:




l I~ Lancaster Parks and Recreation Department
y - BEHAVIORAL REPORT

Lancaster

Date:

Program:

Age

Participant’s Name

Address

Home #

Description of Incident

Staff Comments S
1* Offense 2" Offense

Mandatory meeting with Recreation Supervisor

Notification of next Report result in one (1) week suspension
3" Offense 4* Offense

Notification of effective suspension dates

Termination from Program

Patron’s Signature

Site Supervisor’s Signature
P gn

Parent/Legal Guardian Signature

Parent’s Cell or Work Phone#:

Program Coordinator’s Signature
2r g
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This is a publication of the Texas Human Resources Code, Chapter 42 and an excerpt form the Texas Family Code, Chapter 261,
These are the laws that require the Texas Depariment of Family and Protective Services (DFPS) to regulate child-care and child-placing
activities in Texas, to investigate alleged abuse and neglect in child-care facilities, and to create and enforce minimum standards,

The Texas Legislature made changes to these laws during the 2009 81st Regular Texas Legislative session. The following are
highlights of these changes:

Affecting all types of operations regulated by Child Care Licensing, the 81st Legislature:

e  Amended Section 42,002 (Definitions) in multiple subsections for Day Care and Residential Care operations;

¢ Revised Section 42.041 (Required License or Accreditation) by deleting (b-1) language on Accreditation and deleting
reference to altemative accreditation in tile of section and amending and adding exemption categories;

¢  Amended Section 42.0421 (Minimum Training Standards) by adding Subsection (e) requiring at least two hours of
annual training on transportation safety for certain types of operations;

e  Revised Section 42.0431 (Enforcement Of Screening Requirements Relating To Vision, Hearing, And Other Special Senses
And Communication Disorders) by deleting (c) perlaining to enforcement of screening requirements relating to vision,
hearing, and other special senses and communication disorders for non-existent subchapter on altemative accreditation;

¢ Added Section 42.04412 (Interference with Inspection; Court Order) conceming consequences for interfering with
investigations or inspections of a facility or family home and process for obtaining court orders;

¢  Amended Section 42.056 (Required Background And Criminal History Checks; Criminal Penalties) with thorough
revisions of background check requirements;

«  Amended Section 42.074 {Injunctive Relief) by expanding DFPS's authority and prompting operations to comply with
permits and exemption requirements;

e Amended Section 42.075 (Civil Penalty) by extending the application of civil penalties to persons who knowingly fail
to meet criterion for exemption and engages in activities requiring licensure or registration; and

e Amended Section 42.077 {Notice Of Action Against Facility Or Family Home) by adding an option for DFPS to publish
notice of revocation and suspensions in the Public and Provider site.

Affecting only residential (24 hour) child-care operations and child-placing agencies, the 81st Legislature:

¢  Amended Section 42,002 (Definitions) subsections (4) and (19) by revising the definiions of General Residential
Operation and Residential Child-Care Facility;

¢  Added Section 42.003 (Reference To Child-Care Institution) to highlight that any reference in statute to an institution is
equal o the new term general residential operations, although the legislature also substituted the new term throughout
Chapter 42; and

«  Added Section 42.0452 (Foster Parent Rights And Responsibilities Statement} to require DFPS to develop a written statement that
lists the rights and respensibilities of a foster parent in a foster home or an agency foster home.

Affecting only child day-care operations (including child care homes), the 81st Legislature:

¢ Amended Section 42.002 (Definitions) subsections {7), (8}, and {17) by revising the definiions of “Day-Care Center,”
“Group Day-Care Home,” and “regular care”; also added subsections {20} and (21) that provides definitions for
Before-School and After-Schaol programs and School Age programs; and introduced a definition for “Children’s Product”;

e Amended Section 42.042 (Rules and Standards) by adding subsections (g)(6) and (g)(7) on recognizing other type of
services and creating minimum standards for before-school or after-school programs and for school-age programs, (g-1)
with a specific requirement for the development of standards for schoal-age programs, and (g-2) regarding specific
requirements for the creation of standards for child-care centers located in temporary shelters;
Added Section 42,0423 (Children’s Product Safety For Certain Nonresidential Child-Care Facilities);
Amended Section 42,055 (Sign Posting) by adding Subsection (a-1) requiring information on how to access a listing of unsafe
children’s products;
Added Section Sec. 42.064 (Information Regarding Gang-Free Zones);
Amended Section 42.072 {License, Listing, Or Registration Denial, Suspension, Or Revocation) making anyone who
loses a license via adverse action ineligible for apply for another permit for five years;

e Amended Section 42.073 (Emergency Suspension And Closure Of A Facility Or Family Home) by making all emergency
suspensions for 30-days after the effective date of the order; and

¢  Amended Section 42.151 (Regulation Of Employer-Based Day Care Facilities- Definitions) so that a small employer can
now have 100 full-time employees.
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INTRODUCTION

Certain changes were made to Chapter 42 of the Human Resources Code during the 81st Legislative session.
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Sec. 42.0551.
Sec. 42.056.

Sec. 42.0561.
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Sec. 42.050.

Sec. 42.060.
Sec.42.062.
Sec. 42.063.
Sec. 42.064.

Certification, Listing, And Registration
Deposit Of Fees

Public Advertisement Of Family Homes
Agency Foster Homes And Agency Foster
Group Homes

Required Information For Verification
Transfer Of Agency Foster Home
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Sign Posting
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Drug Testing
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DAY-CARE FACILITIES

Sec. 42.151. Definitions

Sec.42.152.  Permit Required

Sec.42.153.  Application; Initial Inspection And Background
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Sec.42.157.  Minimum Standards
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SUBCHAPTER A. GENERAL PROVISIONS

§ 42.001. PURPOSE

The purpose of this chapter is to protect the health, safety, and well-
being of the children of the state who reside in child-care facilities by
establishing statewide minimum standards for their safety and pro-
tection and by regulating the facilities through a licensing program,
Itis the policy of the state to ensure the protection of all children
under care in child-care facilities and to encourage and assist in the
improvement of child- care programs. Itis also the intent of the legis-
lature that freedom of religion of all citizens is inviolate. With respect
to a school or child-care facility sponsored by a religious organiza-
tion, nothing in this chapter gives a governmental agency authority to
regulate, control, supervise, or in any way be involved in the:

(1) form, manner, or content of religious instruction, ministry,
teaching, or the curriculum offered by the school or facility;

{2) ability of the school or facility to select and supervise
qualified personnel, and otherwise control the terms of employment,
including the night to employ individuals who share the religious
views of the school or facility;

(3) internal self-govemance and autonomy of the school
or facility; or

{4) religious environment of the school or facility, such as
symbols, art, icons, and scripture.

§ 42.002. DEFINITIONS
In this chapter;

(1) “Child” means a person under 18 years of age.

(2) "Division" means the division designated by the depariment
to carry out the provisions of this chapter.

{3) “Child-care facility” means a facility licensed, certified, or
registered by the department to provide assessment, care, training,
education, custody, treatment, or supervision for a child who is not
related by blood, marniage, or adoption to the owner or operator of
the facility, for all or part of the 24-hour day, whether or not the
facility is operated for profit or charges for the services it offers.

{4) “General residential operation” means a child-care facility
that provides care for more than 12 children for 24 hours a day,
including facilities known as children’s homes, halfway houses,
residential treatment centers, emergency shelters, and therapeutic
camps.

(5) "Foster group home” means a child-care facility that
provides care for 7 to 12 children for 24 hours a day.

(6) “Foster home™ means a child-care facility that provides care
for not more than six children for 24 hours a day.

(7) “Day-care center” means a child-care facility that provides
care at a location other than the residence of the director, owner,
or operator of the child-care facility for seven or more children under
14 years of age for less than 24 hours a day, but at least two hours
a day, three or more days a week.

{8) “Group day-care home" means a child-care facility that
provides care at the residence of the director, owner, or operator of
the child-care facility for seven or more children under 14 years of
age for less than 24 hours a day, but at least two hours a day, three
or more days a week.

(9} “Family home™ means a home that provides regular care in
the carelaker’s own residence for not more than six children under
14 years of age, excluding children who are related to the caretaker,
and that provides care after school hours for not more than six ad-
ditional elementary school children, but the total number of children,
including children who are related to the caretaker, does not exceed
12 at any given time. The term does not include a home that pro-
vides care exclusively for any number of children who are related to
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the caretaker.

(10) "Agency foster group home" means a facllity that provides
care for seven to 12 children for 24 hours a day, is used only by a
licensed child-placing agency, and meets department standards,

(11) “Agency foster home” means a facility that provides care
for not more than six children for 24 hours a day, is used only by
a licensed child-placing agency, and meets department standards.

(12} "Child-placing agency” means a person, including an
organization, other than the natural parents or guardian of a child
who plans for the placement of or places a child in a child-care
facility, agency foster home, agency foster group home, or adoptive
home.

{13) “Facilities™ includes child-care facilities and child-placing
agencies.

(14) “State of Texas” or “state” does not include political
subdivisions of the state.

{15) “Religious organization” means a church, synagogue,
or other religious institution whose purpose is to support and serve
the propagation of truly held religious beliefs,

(16) “Children who are related to the caretaker” means children
who are the children, grandchildren, siblings, great-grandchildren,
first cousins, nieces, or nephews of the caretaker, whether by affinity
or consanguinity or as the result of a relationship created by court
decree.

(17) “Regular care” means care that is provided at least:

(A) four hours a day, three or more days a week, for three
or more consecutive weeks; or

{B) four hours a day for 40 or more days in a period of 12
months,

{18) “Controlling person” means a person who, either alone
or in connection with others, has the ability to directly or indirecily
influence or direct the management, expenditures, or policies of a
residential child-care facility.

(19) *Residential child-care facility” means a facility licensed or
certified by the department that operates, for all of the 24-hour day.
The term includes general residential operations, child-placing
agencies, foster group homes, foster homes, agency foster group
homes, and agency foster homes.

(20) “Before-school or after-schocl program™ means a child-
care facility that provides care before or after, or before and after,
the customary school day and during scheol holidays, for at least
two hours a day, three days a week, to children who attend pre-
kindergarten through grade six.

(20} “Children’s product” means a product that is designed or
intended to be used by a child under 13 years of age or used by a
caregiver during the care cf a child under 13 years of age. The term
does not include:

{A) anitem that is not designed or intended to be used solely
or primarily by a child under 13 years of age or in the care of a child
under 13 years of age;

(B) a medication, a drug, food, or another item that is intended
to be ingested; or

(C) clothing.

{21) “School-age program” means a child-care facility that
provides supervision, along with recreation or skills instruction or
training, and may provide transportation, before or after the custom-
ary school day, for at least two hours a day, three days a week, to
children attending prekindergarten through grade six. A school-age
program may also operate during school holidays, the summer
period, or any other time when school is not in session.



§42.003. REFERENCE TO CHILD-CARE INSTITUTION
A reference in law to a “child-care institution™ means a general
residential operation.

SUBCHAPTER B. ADMINISTRATIVE PROVISIONS

§ 42.021. DIVISION DESIGNATED

{a) The department may designate a division within the
department to carry out responsibilities the department may
delegate or assign under this chapter. The department shall
ensure the independence of the division from the child protective
services division.

(b) The commissioner shall appoint as director of a division
designated under Subsection (a) a person who meets the qualifica-
tions set by the executive commissioner. The commissioner shall
ensure the director's independence from the child protective services
division and may not terminate the director without the approval of
the executive commissioner.

(c) The department shall employ sufficient personnel and
provide training for the personnel to camy out the provisions of
this chapter.

{d) The commissioner may divide the state into regions for
the purpose of administenng this chapter.

§42.0211. SAFETY SPECIALISTS, RISK ANALYSTS,
AND PERFORMANCE MANAGEMENT

(a) The division shall employ at least one specially trained
investigation safety specialist, whose duties include the duty to:

(1) review and evaluate the intake of reports that include
allegations associated with a higher risk of harm to the child; and

{2) consutt with the assigned investigator to provide speciaiized
guidance and resources to assist the investigation.

{b) The division shall employ atleast one sk analyst, whose
duties include the duty to:

(1) identify faciliies, including child-placing agencies, whose
compliance histonies indicate the potential for a higher risk of harm
to children in the care of the facility;

{2) review the monitoring and inspection reports for any
facilities described by Subdivision (1) to assess the quality of the
investigation or monitoring; and

(3) identify any additional monitoring or enforcement action
that may be appropriate to ensure the safety of a child in the care
of the facility.

{c} The division must include a performance management unit
with duties that include:

(1) conducting quality assurance reviews of randomly selected
monitoring and investigative reports to ensure compliance with all
relevant laws, rules, and agency policies; and

(2) making recommendations to improve the quality and
consistency of monitoring and investigations.

§42.0221. COMMITTEE ON LICENSING STANDARDS

{a) The committee on licensing standards is composed of
seven members appointed by the governor as follows:

{1} one member who operates a residential child-care facility
licensed by the department;

{2) one member who operates a child-placing agency licensed
by the department;

{3) one member who operates a licensed child-care facility
that provides care for children for less than 24 hours a day;

{4) one member who is a parent, guardian, or custodian of a
child who uses a facility licensed by the depariment;

(5) one member who is an expert in the field of child care and
child development; and

(6) two members employed by the department who work with
facilities licensed by the department.

{b) Members of the committee serve two-year terms, with the
terms of three or four members, as appropriate, expiring February
1 of each year.

(c) The governor shall designate a member of the commitiee
to serve as the presiding officer.

{d) The committee shall meet twice a year at the call of the
presiding officer.

{e) The committee shall review and analyze the information
pravided by the department and commitiee members and shall
make recommendations for policy and statutory changes relating
to licensing standards and facility inspections. The review and
analysis by the commitiee shall include the analysis of:

(1) the deaths of children who are in substitute care, including
reports and findings of child fatality review teams under Subchapter
F, Chapter 264, Family Code;

(2) the types of licensing violations for each weighted risk
and region;

(3) the details of administrative reviews and appeals; and

{4) the type of technical assistance provided and the
qualifications of those providing technical assistance.

() The committee shall report its findings and recommenda-
tions to the department and the legistature not later than
December 1 of each year.

§42.023. ANNUAL REPORT

(a) The department shall prepare an annual written report
regarding the department's activities under this chapler.

{b) The annual report shall include:

{1) a report by regions of applications for licensure or
certification, of initial licenses issued, denied, or revoked, of licenses
issued, denied, suspended or revoked, of emergency closures and
injunctions, and of the compliance of state-operated agencies, if
such agencies exist, with certification requirements;

(2) a summary of the training programs required by the
department and their effectiveness

(3) a summary of training and other professional development
opportunities offered to facilities' staffs;

(4) a report of new administrative procedures, of the number
of staff and staff changes, and of plans for the coming year; and

(5) a report of trends in licensing violations on a statewide and
regional basis and the department’s plans to address those trends
through the provision of technical assistance.

(c) Copies of the annual report shall be available to any state
citizen on request.

§ 42.024. ADMINISTRATIVE PROCEDURE

Chapter 2001, Government Code appiies to all procedures under
this chapter except where it is contrary to or inconsistent with the
provisions of this chapter.

SUBCHAPTER C. REGULATION OF CHILD-CARE
FACILITIES

'§ 42.041. REQUIRED LICENSE,

(a} No person may operate & chikd-care facility or child-placing
Bagency without a license issued by the department or a certificale.
to operate under accreditation issued by the department under
Subchaptar €.

{b) This section does not apply to:
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(1) a state-operated facility;

(2) an agency foster home or agency foster group home;

(3) a facility that is operated in connection with a shopping
center, business, religious organization, or establishment where
children are cared for during short periods while parents or persons
responsible for the children are attending religious services,
shopping, or engaging in other aclivities, including retreats or
classes for religious instruction, on or near the premises, that
does not advertise as a child-care facility or day-care center,
and that informs parents that it is not licensed by the state;

{4) a school or class for religious instruction that does not
last longer than two weeks and is conducted by a religious
organization during the summer months;

(5) a youth camp licensed by the Department of State
and Health Services;

(6) a facility licensed, operated, certified, or registered by
another state agency;

{7) an educational facility that is accredited by the Texas
Education Agency, the Southern Association of Colleges and
Schools, or an accreditation body that is a member of the Texas
Private School Accreditation Commission and that operates
primarily for educational purposes for prekindergarten and above,
a before-school or after-school program operated directly by an
accredited educational facility, or a before-school or after-school
program operated by another enfity under contract with the
educational facility, if the Texas Education Agency, the Southem
Association of Colleges and Schools, or the other accreditation body,
as applicable, has approved the cumriculum content of the before-
school or after-school program operated under the contract;

(8) an educational facility thal operates solely for educational
purposes for prekindergarten at least grade two, that does not
provide custodial care for more than one hour during the hours
before or after the custormary school day, and that is a member
of an organization that promulgates, publishes, and requires
compliance with health, safety, fire, and sanitation standards
equal to standards required by state, municipal, and county codes;

(9) a kindergarten or preschool educational program that is
operated as part of a public school or a private school accredited
by the Texas Education Agency, that offers educational programs
through grade six, and that does not provide custodial care during
the hours before or after the customary school day;

{10} a family home, whether registered or listed;

{11) an educational facility that is integral to and inseparable
from its sponsoring religious organization or an educational facility
both of which do not provide custodial care for more than two hours
maximum per day, and that offers an educational program for
one or more of the following: prekindergarten through at least
grade three, elementary grades, or secondary grades;

{12) an emergency shelter facility providing shelter to minor
mothers who are the sole support of their natural children under
Section 32.201, Family Code, unless the facility would otherwise
require a license as a chiid-care facility under this section;

(13} a juvenile detention facility certified under Section 51.12,
Family Code, a juvenile facility providing services solely for the
Texas Youth Commission, or any other correctional facility for
children operated or reguiated by another state agency or by
a political subdivision of the state;

{14) an elementary-age (ages 5-13) recreation program
operated by a municipalifty provided the governing body of the
municipality annually adopts standards of care by ordinance after a
public hearing for such programs, that such standards are provided
to the parents of each program participant, and that the ordinances
shall include, at a minimum, staffing ratios, minimum staff
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qualifications, minimum facility, health, and safety standards,
and mechanisms for monitoning and enforcing the adopted iocal
standards; and further provided that parents be informed that the
program is not licensed by the state and the program may not be
advertised as a child-care facility;

{15) an annual youth camp held in a municipality with a
population of more than 1.5 million that operales for not more than
three months and that has been operated for at least 10 years by
a nonprofit organization that provides care for the homeless;

{16) a food distribution program that:

{(A) serves an evening meal to children two years of age
or older; and

(B) is operated by a nonprofit food bank in a nonprofit,
religious, or educational facility for not more than two hours a day
on regular business days;

(17} a child-care facility that operates for less than three
consecutive weeks and less than 40 days in a peniod of 12 months;

(18) a program:

(A} in which a child receives direct instruction in a single skill,
talent, ability, expertise, or proficiency;

(B) that does not provide services or offerings that are not
directly related to the single talent, ability, expertise, or proficiency;

(C) that does not advertise or otherwise represent that the
program is a child-care facility, day-care center, or licensed before-
school or after-school program or that the program offers child-care
services;

{D) that informs the parent or guardian:

{i) thatthe program is not licensed by the state; and

(i) about the physical risks a child may face while
participating in the program; and

(E) that conducts background checks for all program
employees and volunteers who work with children in the program
using information that is obtained from the Department of Public
Safety;

(19) an elementary-age (ages 5-13) recreation program that,

{A) adopts standards of care, including standards relabng,
1o staff ratios, staff training, health, and safety;

I(B) provides a mechanism for monitoring and enforcing
the standards ani receiving complaints from parents of enrolled
children;

I(C) doas not advertise as or atherwisa represent the!
iprogram as a child-care facility, day-care center, or ficensed,
ibefore-school or after-school program or that the program offers
Lthild-care services;,

I(D) informs parents that the program is not licensed by
the state;

i(E) is organized as a nonprofit organlzation or is located
.on the premises of a patticipant’s residence; _

i(F) does not accept any remuneration other than a nominal.
annual membership fee;

,(G) does not soficit donations as compensation or payment
for any good or service provided as part of the program; and|

i(H) conducts background checks for all program eniployees
and volunteers who work with children in the program using
Iinformation thal is obtalned from the Departmeni of Public Safety;

(20) a living arrangement in a caretaker’s home involving
one or more children or a sibling group, excluding children who
are related to the caretaker, in which the caretaker:

(A) had a prior relationship with the child or sibling group
or other family members of the child or sibling group;

(B) does not care for more than one unrelated child
or sibling group;

(C) does not receive compensation or solicit donations for



the care of the child or sibling group; and

(D) has a written agreement with the parent to care for
the child or sibling group;

(21) aliving arrangement in a caretaker’s home involving
one or more children or a sibling group, excluding children who
are related to the caretaker, in which:

(A) the department is the managing conservator of the child
or sibling group;

(B} the department placed the child or sibling group in the
caretaker’s home; and

(C) the caretaker had a long-standing and significant
relationship with the child or sibling group before the child or sibling
group was placed with the caretaker; or

(22) aliving arrangement in a caretaker’s home involving
one cr more children or a sibling group, excluding children who are
related to the caretaker, in which the child is in the United States on
a time-limited visa under the sponsorship of the caretaker or of a
sponsoring organization.

(c} A single license that lists addresses and the appropnate
facilities may be issued to a general residential operation that
operates noncontiguous facilities that are across the street from, in
the same city block as, or on the same property as one another and
that are demonstrably a single operation as indicated by patterns of
staffing, finance, administrative supervision, and programs.

(d} Unless accredited under Subchapter E, a facility exempt
from the provisions of Subsection (a) of this section that desires to
receive or participate in federal or state funding shall be required
to comply with all other provisions of this chapter and with all
regulations promulgated under this chapter.

(e} The exemptions provided by Subsection (b} of this
section do not affect the authority of local, regional, or state health
department officials, the state fire marshal, or local fire prevention
officials to inspect child-care facilities,

§ 42.042. RULES AND STANDARDS

{a) The department shall make rules to carry out the provisions
of this chapter.

(b} The department shall conduct a comprehensive review of
all rules and standards at least every six years. For purposes of this
subsection, the six-year period begins on the latest of the date of:

(1) the conclusion of the review of the rules and standards;

(2) adecision by the department not to revise the rules and
standards;

(3) a decision by the board not fo revise the rules and
standards; or

(4) board action adopting new standards.

(c) The department shall provide a standard procedure for
receiving and recording complaints. The executive commissicner
shall adopt rules regarding the receipt of anonymous complaints
made regarding child-care facilities and family homes to limit the
number of anonymous complaints investigated by the department.

(d) The department shall provide standard forms for
applications and inspection reports.

(e) The department shall promulgate minimum standards
that apply to licensed child-care facilities and to registered family
homes covered by this chapter and that will;

(1) promote the health, safety, and welfare of children
attending a facility or registered family home;

{2) promote safe, comfortable, and healthy physical facilities
and registered family homes for children;

(3) ensure adequate supervision of children by capable,
qualified, and healthy personnel;

(4) ensure adequate and healthy food service where food

service is offered;

(5) prohibit ractal discrimination by child-care facilities and
registered family homes;

(6) require procedures for parental and guardian consultation
in the formulation of children’s educational and therapeutic
programs; and

(7) prevent the breakdown of foster care and adoptive
placement.

{e-1) The department may not prohibit possession of lawfully
permitted firearms and ammunition in a foster home of any type,
including a foster group home, a foster home, an agency foster
group home, and an agency foster home. Minimum standards may
be adopted under this section relating to safety and proper storage
of firearms and ammunition, including standards requiring firearms
and ammunition to be stored separately in locked locations.

{f) In promulgating minimum standards for the provision of
child-care services, the department shall recognize the various
categories of services, including services for specialized care, the
various categornies of children and their particular needs, and the
differences in the organization and cperation of child-care facilities
and general residential operations. Standards for general residential
operations must require an intake study before a child is placed in
an operation. The intake study may be conducted at a community
mental health and mental retardation cener.

(g) In promulgating minimum standards the department may
recognize and treat differently the types of services provided by
the following:

(1) registered family homes;

{2} child-care facilities, including general residential operations,
foster group homes, foster homes, group day-care homes, and
day-care centers;

(3) child-placing agencies;

(4) agency foster homes;

(5) agency foster group homes;

(6) before-school or after-school programs; and

{7) school-age programs.

(g-1) In determining and enforcing minimum standards for
a school-age program, the department shall consider commonly
accepted training methods for the development of a skill, talent,
ability, expertise, or proficiency that are implemented with the
consent of the parent or guardian of the participant and that are
fundamental to the core purpose of the program.

(g-2) The executive commissioner shall adopt specific rules
and minimum standards, including standards relating to background
check information, for a child-care facility that is located in a
temporary shelter, including a family violence shelter or homeless
shelter, in which an adult, accompanied by a child related to the
adult or a child for whom the adult is the managing conservator,
may temporarily reside and that provides care for less than 24 hours
a day for a child accompanying an adult temporarily residing in the
sheller while the adult is not present at the shelter. In adopting the
rules and minimum standards under this subsection, the executive
commissioner shall:

(1) consider the special circumstances and needs of families
that seek temporary shelter;

(2) consider the role of the shelter in assisting and supporting
families in crisis; and

{3) distinguish between a child-care facility that provides care
only for children temperarily residing in the shelter and a child-care
facility that also provides care for children who are not temporarily
residing in the shelter.

(h) The department shall promulgate minimum standards for
child-placing agencies.

December 2009 & 5



{h-1) The executive commissioner shall adopt rules goveming:

(1) the placement and care of children by a child-placing
agency, as necessary to ensure the health and safety of those
children;

{2) the verification and monitoring of agency foster homes,
agency foster group homes, and adoptive homes by a child-placing
agency; and

(3) if appropriate, child-placing agency staffing levels, office
locations, and administration.

(i) Before adopting minimum standards, the department shall:

(1) convene a temporary work group to advise the depar-
ment regarding the proposed standards, composed of at least six
members who represent the diverse geographic regions of this
state, including:

{A) adepartment official designated by the commissioner
to facilitate the work group’s activities;

(B} a person with demonstrated expertise or knowledge
regarding the different types and classifications of child-care
facilities, homes, agencies, or programs that will be covered by
the proposed standards;

(C) a parent with experience related to one of the different
types or classifications of child-care facilities, homes, agencies,
or programs that will be covered by the proposed standards; and

(D) a representative of a nonprofit entity licensed under this
chapter; and

(2) send a copy of the proposed standards to each licensee
covered by the proposed standards at least 60 days before the
standards take effect to provide the licensee an opportunity to
review and to send written suggestions to the department.

{j) The department may waive compliance with a minimum
standard in a specific instance if it determines that the economic
impact of compliance is sufficiently great to make compliance
impractical.

(k) The department may not regulate or attempt to regulate
or control the content or method of any instruction or curriculum
of a school sponsored by a religious organization.

{1 In promulgating minimum standards for the regulation of
family homes that register with the depariment, the department
must address the minimum qualifications, education, and training
required of a person who operates a family home registered with
the department.

{m) In determining minimum standards relating to staff-to-
child ratios, group sizes, or square footage requirements applicable
to nonresidential child-care facilities that provide care for less than
24 hours a day, the department shall within available appropriations,
conduct a comprehensive cost-benefit analysis and economic
impact study that includes families and licensed child-care providers.

{n) Not later than the 60th day before the date the board adopts
a revision to the minimum standards for child-care facilities, the
department shall present the revision to the appropriate legislative
oversight committees that have jurisdiction over child-care facilities
for review and comment.

(p) The department by rule shall prescribe minimum training
standards for an employee of a regulated child-care facility, including
the time required for completing the training. The department may
not require an employee to repeat required training if the employee
has completed the training within the time prescribed by depart-
ment rule. The department’s local offices shall make available at the
local office locations a copy of the rules regarding minimum training
standards, information enabling the owner or operator of a regulated
facility to apply for training funds from other agencies to lower facility
costs, and any other materials the department may develop o assist
the owner or operator or other enlity in providing the training.
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(q) Each residential child-care facility shall notify the
department and the appropriate local law enforcement agency
immediately on determining that a child is missing from the facility.

(1) A residential child-care facility that provides emergency
services may temporarily exceed the facility's capacity for not more
than 48 hours to provide temporary care for a child in an emergency,
The facility shall notify the department within 24 hours of the
placement that the facility temporarily exceeded the facility's
capacity.

§42.0421. MINIMUM TRAINING STANDARDS

(a) The minimum training standards prescribed by the depart-
ment under Section 42.042 (p) for an employee of a day-care center
or group day-care home must inciude:

(1) eight hours of initial training for an employee of a day-care
center who has no previous training or employment experience in a
regulated child-care facility, to be completed before the employee is
given responsibility for a group of children;

{2) 15 hours of annual training for each employee of a day-care
center or group day-care home, excluding the director, which must
include at least six hours of training in one or more of the following
areas;

(A} child growth and development;

(B) guidance and discipline;

(C) age-appropniate curiculum; and

(D) teacher-child interaction; and

(3) 20 hours of annual training for each director of a day-care
center or group day-care home, which must include at least six
hours of training in one or more of the following areas:

(A) child growth and development;

(B) guidance and discipline;

{C) age-appropriate cumiculum; and

(D) teacher-child interaction.

(b) The minimum training standards prescribed by the
department under Section 42.042 (p) must require an employee
of a licensed day-care center or group day-care home who provides
care for children younger than 24 months of age to receive special
training regarding the care of those children. The special training
must be included as a component of the initial training required by
Subsection (a) (1) and as a one-hour component of the annual
training required by Subsections (a) {2) and (a) (3). The special
training must include information on:

(1) recognizing and preventing shaken baby syndrome;

(2) preventing sudden infant death syndrome; and

(3) understanding early childhood brain development.

(c) The department by rule shall require an operator of a registered
family home who provides care for a child younger than 24 months of
age to complete one hour of annual training on:

(1) recognizing and preventing shaken baby syndrome,;

(2) preventing sudden infant death syndrome; and

{3) understanding early childhood brain development,

{d) Section 42.042(m) does not apply to the minimum
training standards required by this section.

(e} In addition to other training required by this section, the
department by rule shall require an owner, operator, or employee
of a day-care center, group day-care home, registered famity home,
child-care institution, foster group home, or agency foster group
home who transports a child under the care of the facility whose
chronological or developmental age is younger than nine years
of age to complete at least two hours of annual fraining on
transportation safety.



§ 42.0422. RESTRAINT AND SECLUSION

A person providing services to a resident of a general residential
operation, including a state-operated facility that is a residential
treatment center or a general residential operation serving children
with mental retardation, shall comply with Chapter 322, Health and
Safety Code, and the rules adopted under that chapter.

§42.0423. CHILDREN'S PRODUCT SAFETY FOR CERTAIN
NONRESIDENTIAL CHILD-CARE FACILITIES

{a) This section applies only to a licensed day-care center,
licensed group day-care home, or registered family home.

{b) A children’s product is presumed to be unsafe for purposes
of this section if it has been recalled for any reason by the United
States Consumer Product Safety Commission and the recall has
not been rescinded.

(c) Achildren’s product that has been recalled for any reason
by the United States Consumer Product Safety Commission is not
presumed to be unsafe if the product has been remanufactured or
retrofitted so that the product is safe.

(d} The department shall include on its pubiic Internet website
alink to the United States Consumer Product Safety Commission's
Internet website.

{e) A child-care facility subject to this section may not use an
unsafe children’s product or have an unsafe children's product on
the premises of the chiid-care facility uniess:

(1) the product is an antique or collectible children’s product
and is not used by, or accessible to, any child in the child-care
facility; or

{2} the unsafe children’s product is being retrofitted to make
it safe and the product is not used by, or accessible to, any child in
the child-care facility.

{f) The department shall notify a child-care facility subject to
this section of the provisions of this section in plain, nontechnical
language that will enabie the child-care faciiity to effectively inspact
the children’s products at the facility and identify unsafe children's
products. The depariment shall provide the notice required by this
subsection:

(1) during the department's pre-application interview for a
license, registration, or certification; and

(2) during an inspection.

() At least annually, each child-care facility subject o this
section shall certify in writing that the facility has reviewed each of
the bulietins and notices issued by the United States Consumer
Product Safety Commission regarding unsafe children’s products
and that there are no unsafe products in the facility except products
described by Subsection (&). The facility shail retain the certification
form compieted by each facility in the facliity’s licensing file.

{h) The executive commissioner of the Health and Human
Services Commission shail adopt rules and forms necessary to
implement this section.

§ 42.0425. ASSESSMENT SERVICES

{a) The depariment by rule shall regulate assessment
services provided by child-care facilities or child-placing agencies.

A chiid-care facility or child-placing agency may not provide
assessment services unless specifically authorized by the
department.

(b) The department by rule shail establish minimum standards
for assessment services. The standards must provide that consider-
ation is given to the individual needs of a child, the appropriate place
for provision of services, and the factors listed in Section 42.042{e).

(c) in this section, “assessment services” means the determina-
tion of the piacement needs of a child who requires substitute care.

§ 42.0426. TRAINING OF PERSONNEL

{a) Alicensed facility shall provide training for staff members in:

{1) the recagnition of symptoms of child abuse, neglect, and
sexual molestation and the responsibility and procedure of reporting
suspected occurrences of child abuse, neglect, and sexual
molestation to the department or other appropriate entity;

{2) the appiication of first aid; and

{3) the prevention and spread of communicable diseases.

(k) A residential child-care facility shall implement a behavior
intervention program approved by the depariment for the benefit of
a child served by the facility who needs assistance in managing the
chiid's conduct. The program must include:

(1) behavior intervention instruction for staff members who
work directly with children served by the facility; and

(2) training for all employees regarding the risks associated
with the use of prone restraints.

§ 42.0427. PARENTAL VISITATION

All areas of a licensed facility must be accessible to a parent of
a child wha is receiving care at the facility if the parent visits the
child during the facility's hours of operation,

§ 42.043. RULES FOR IMMUNIZATIONS

{a) The department shall make rules for the immunization
of children in facilities regulated under this chapter.

{b) The department shall require that each chiid at an
appropriate age have a test for tuberculosis and be immunized
against diphtheria, tetanus, poliomyelitis, mumps, rubeila, and
rubeola, invasive pneumococcal disease, and hepatitis A and
against any other communicable disease as recommended by the
Department of State Heaith Services. The immunization must be
effective on the date of first entry into the facility. However, a child
may be provisionaily admitted if the required immunizations have
begun and are completed as rapidly as medically feasibie.

(c) The Texas Department of Heaith shall make rules for the
provisional admission of children to facilities regulated under this
chapter and may modify or delete any of the immunizations listed
in Subsection (b) of this section or require additional immunizations
as a requirement for admission to a facility.

{d) No immunization may be required for admission to a
facility regulated under this chapter if a person applying for
a child's admission submits one of the following affidavits;

{1} an affidavit signed by a licensed physician stating that the
immunization poses a significant nsk to the health and well-being
of the child or a member of the child's family or househoid; or

{2) an affidavit signed by the child's parent or guardian stating
that the applicant declines immunization for reasons of conscience,
including a religious belief.

{d-1) An affidavit submitted under Section (d){2) must be on
a form described by Section 161.0041, Heaith and Safety Code,
and must be submitted not tater than the 90th day after the date
the affidavit is notarized.

{e) Each regulated facility shail keep an individual
immunization record for each child admitted, and the records
shall be open for inspection by the department at all reasonable
times.

{f) The Texas Department of Health shall provide the
immunizations required by this section to children in areas
where there is no local provision of these services.
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§ 42.0431. ENFORCEMENT OF SCREENING REQUIREMENTS
RELATING TO VISION, HEARING, AND OTHER SPECIAL
SENSES AND COMMUNICATION DISORDERS

{a) The department, after consultation with the Texas
Department of Health, shall adopt rules necessary to ensure that
children receiving care at a day-care center or group day-care home
licensed under this chapter are screened for vision, hearing, and any
other special senses or communication disorders in compliance with
rules adopted by the Texas Board of Health under Section 36.004,
Health and Safety Code.

(b) Each day-care center or group day-care home licensed
under this chapter shall maintain individual screening records for
children attending the facility who are required to be screened, and
the department may inspect those records at any reasonable time.
The department shall coordinate the monitoring inspections in com-
pliance with protocol agreements adopted between the department
and the Texas Depariment of Health pursuant to Section 42.0442.

§ 42.044. INSPECTIONS

(a) An authorized representative of the department may visit
a facility regulated under this chapter or a registered family home
during operating hours to investigate, inspect, and evaluate.

(b} The department shall inspect all licensed or certified facili-
ties at least once a year and may inspect other facilities or registered
family homes as necessary. The department shall investigate a listed
family home when the department receives a complaint of abuse or
neglect of a child, as defined by Section 261.401, Family Code. At
least one of the annual visits must be unannounced and all may be
unannounced.

{b-1) At least one of the unannounced, annual inspections
of a residential child-care facility must be conducted by a team of
at least two residential child-care monitoring staff, and, if feasible,
members of the inspection team must be from different residential
child-care monitoring units.

{b-2) Except as otherwise provided by this subsection,
during an unannounced annual inspection of a day-care center, the
depariment shall meet with the director designated by the day-care
center as having daily, on-site responsibility for the operation of the
day-care center o assess whether the director meets the qualifica-
tions of a director specified by this chapter and depariment rules.

If the director is not present during the unannounced annual
inspection, the department shall schedule a subsequent meeting
with the director for that purpose and shall conduct that meeting
at the day-care center,

(c) The department must investigate a facility regulated
under this chapter or a registered family home when a complaint
is received. The representative of the department must notify the
operator of a registered family home or the director or authorized
representative of a regulated facility when a complaint is being
investigated and report in writing the results of the investigation to
the family home’s operator or to the regulated facility’s director or
the director's authorized representative.

(d) The department may call on political subdivisions and
govemmental agencies for assistance within their authorized fiekds.

(e} In addition to the depariment’s responsibility to investigate
an agency foster home or agency foster group home under
Subsection (¢), the department shall:

(1) pencdically conduct inspections of a random sample
of agency foster homes and agency foster group homes;

{2) investigate any report of a serious incident in an agency
foster home or agency foster group home that pertains to a child
under the age of six;

{3) investigate any alleged violation of a minimum standard by
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an agency foster home or agency foster group home that poses a
high degree of risk to a child in the care of the home who is under
the age of six; and

(4) conduct at least one annual enforcement team conference
for each child-placing agency to thoroughly review the investiga-
tions or inspections of the child-placing agency and all of its agency
homes to monitor and enforce compliance by a child-placing agency
with rules and standards established under Section 42.042,

{f) The department shall use an inspection checklist that
includes a list of all required items for inspection in conducting a
monitoring inspection under this section.

§42.0441. INSPECTION RESULTS FOR CERTAIN
NONRESIDENTIAL CHILD CARE FACILITIES

Immediately after completing a monitoring inspection of a licensed
day-care center, licensed group day-care home, or registered family
home under Section 42.044, the authorized representative of the
depariment shalt review the results of the monitoring inspaction with
a representative of the facility and give the facility an opportunity

to respond to the inspection results,

§42.04411. INSPECTION RESULTS AND EXIT CONFERENCE
FOR RESIDENTIAL CHILD-CARE FACILITIES

(a) On completion of an inspection of a residential child-care
facility under Section 42.044, the inspector shall hold an exit
conference with a representative of the inspected facility. The
inspector shall provide to the representative a copy of the
inspection checklist used by the inspector.

(b) The inspector shall provide the representative an
opportunity to communicate regarding potential viclations.

§ 42.04412. INTERFERENCE WITH INSPECTION; COURT
ORDER

(a) A person may nol interfere with an investigation or
inspection of a facility or family home conducted by the department
under this chapter.

(b} During an investigation or inspection of a facility or family
home under this chapter, the facility or family home shall cooperate
with the department and allow the department to:

(1) access the records of the facility or family home;

(2) access any part of the premises of the facility or family
home; and

(3) interview any child, employee, or other person who is
present at the faciity or family home and who may have information
relevant to the investigation or inspection.

{c) I access to the records or premises of the facility or family
home cannot be obtained, a district court in Travis County or in the
county in which the facility or family home is located, for good cause
shown and without prior notice or a hearing, shall issue an order
granting the department access to the records or premises in order
to conduct the inspection, investigation, or interview.

(d) To assist the department in investigating whether a person
is operating a facility or family home without a required license,
certification, registration, o listing, a district court in Travis County
orin the county in which the suspected facility or family home is
located may, for good cause shown and without prior notice or
a hearing, issue an order allowing the depariment to enter the
suspected facility or family home at a time when the depariment’s
evidence shows that the suspected fadility or family home may
be providing child care subject to regulation under this chapter.



§ 42.0442. COORDINATION OF INSPECTIONS; ELIMINATION
OF DUPLICATIVE INSPECTIONS

(a} The department shall coordinate monitoring inspections
of licensed day- care centers, licensed group day-care homes,
and registered family homes performed by another state agency
to eliminate redundant inspections.

{b) The department shall form an interagency task force with
the Texas Department of Health, the Texas Department of Human
Services, and the Texas Workforce Commission to develop an
inspection protocol that will coordinate inspections by those agen-
cies. The protocol must assign the required items for inspection
by each agency and facilitate the sharing of inspection data and
compliance history.

{c) The interagency task force shall establish an inspection
checklist based eon the inspection protocol developed under
Subsection (b). Each state agency that inspects a facllity listed
in Subsection (a) shall use the inspection checklist in performing
an inspection. A state agency shall make a copy of the completed
inspection thecklist available to the facllity at the facility's request
to assist the facility in maintaining records.

{d) The department shall provide to facilities listed in
Subsection (a) information regarding inspections, including who
may inspect a facility and the purpose of each type of inspection.

§ 42.0443. COORDINATION OF FIRE SAFETY AND SANITATION
INSPECTIONS

(a) The department may not inspect a licensed day-care
center, licensed group day-care home, or registered family home for
compliance with the depariment’s fire safety or sanitation standards
if the facility, at the time of the department's inspection, provides the
department with documentation relating to a current fire safety or
sanitation inspection, as applicable, performed by a political subdivi-
sion of this state that indicates that the facllity is in compliance with
the applicable standards of the political subdivision.

(b} If the documentation provided under Subsection (a)
indicates that the facility was required to take corrective action or
that the political subdivision imposed a restriction or condition on the
facility, the department shall determine whether the facility took the
required corrective action or complied with the restriction or
condition,

(c} The department may inspect a facility subject to this
section for compliance with the department’s fire safety or sanitation
standards if:

(1) the facility does not provide the documentation described
by Subsection (a}; or

{2) the department determines that the facllity did not take a
corrective action or comply with a restriction or condition described
by Subsection (b}.

(d) Notwithstanding any other provision of this section, the
department shall report to the appropriate political subdivision any
violation of fire safety or sanitation standards observed by
the department at a facility subject to this section.

(e} The department shall adopt rules necessary to implement
this section.

§ 42.0443. INSPECTION INFORMATION DATABASE

(a) If feasible using available information systems, the
department shall establish a computenzed database containing
relevant inspection information on licensed day-care centers,
licensed group day-care homes, and registered family homes
from other state agencies and political subdivisions of the state.

(b) The depariment shall make the data collected by the
depariment available to another state agency or political subdivision

of the state for the purpose of administering programs or enforcing
laws within the junsdiction of that agency or subdivision. If feasible
using available information systems, the department shall make the
data directly available to the Texas Department of Health, the Texas
Department of Human Services, and the Texas Workforce Com-
mission through electronic infermation systems. The department,
the Texas Department of Health, the Texas Department of Human
Services, and the Texas Workforce Commission shall jointly plan the
development of child-care inspection databases that, to the extent
feasible, are similar in their design and architecture to promote the
sharing of data.

(c) The department may provide inspection data on licensed
day-care centers, licensed group day-care homes, or registered
family homes to the public if the department determines that
providing inspection data enhances consumer choice with respect
to those facilities.

§ 42.0445. REQUIRED BACKGROUND SEARCH OF CENTRAL
REGISTRY OF REPORTED CASES OF CHILD ABUSE QR
NEGLECT

(a) Before the department issues a license, listing, registration,
or certification under this subchapter, the department shall search
the central registry of reported cases of child abuse or neglect
established under Section 261.002, Family Code, to determine
whether the applicant or the owner or an employee of the facility
or family home is listed in the reqgistry as a person who abused or
neglected a child.

(b) The department may adopt rules to implement this section.

§ 42.0446. REMOVAL OF CERTAIN INVESTIGATION INFORMA-
TION FROM INTERNET WEBSITE

The executive commissioner shall adept rules providing a procedure
by which the department removes from the depariment's Internet
website information with respect to a child-care facility or registered
family home that relates to an anonymous complaint alleging that
the facility or family home failed to comply with the department’s
minimum standards if, at the conclusion of an investigation, the
department determines that the complaint is false or lacks factual
foundation.

§ 42,0447, FALSE REPORT; CRIMINAL PENALTY

{a) A person commits an offense if the person knowingly or
intentionally files a complaint alleging that a child-care facility or
registered family home failed to comply with the department’s
minimum standards and the person knows the allegation is false
or lacks factual foundation.

{b) An offense under this section is a Class A misdemeanor
unless it is shown on the trial of the offense that the person has
previously been convicted under this section, in which case the
offense is a state jail felony.

§ 42.0448. NOTIFICATION OF FAMILY VIOLENCE CALLS
The department shall notify a child-placing agency of each family
violence report the department receives under Article 5.05, Code
of Criminal Procedure, that:

(1) occurred at an agency foster home verified by the child-
placing agency; or

(2) involves a person who resides at an agency foster home
verified by the child-placing agency.
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§ 42.0449. REQUIRED ACTIONS AFTER NOTICE OF FAMILY
VIOLENCE CALL

The executive commissioner shall adopt rules specifying the actions
that the department, an independent foster home, and a child-
placing agency shall take after receiving nofice of a family violence
report under Arlicle 5.05, Code of Criminal Procedure, or Section
42.0448 to ensure the health, safety, and welfare of each child
residing in the licensed foster home or verified agency foster home.

§ 42.045. RECORDS

(a) A person who operales a licensed or certified facility shall
maintain individual child development records, individual health
records, statistical records, and complete financial records.

(b} A person who provides adoption services under a license
to operate a child-placing agency shall fumish information required
by the department to determine whether adoption related income
and disbursements are reasonable, appropriate, and in compliance
with the department’s minimum standards.

{c) If a child-placing agency terminates operation as a child-
placing agency, it shall, after giving nolice to the department, transfer
its files and records conceming adopted children, their biological
families, and their adoptive families to the Bureau of Vital Statistics
or, after giving notice to the Bureau of Vital Statistics, to a facility
licensed by the department to place children for adoption.

(d) An independent foster home and a child-placing agency
shall notify the department of any change of address for a licensed
foster home or a verified agency foster home. The independent
foster home and child-placing agency shall notify the department
of the address change within the earlier of two business days
or 72 hours of the date the foster home changes its address.

§ 42.0451. DATABASE OF FOSTER HOMES; INFORMATION
PROVIDED TC DEPARTMENT OF PUBLIC SAFETY

{a) The depariment shall maintain a database of licensed
foster homes and verified agency foster homes including the
current address for each licensed or verified home as reported to
the department. The database must be updated on a regular basis.

{b) The department shall make the database available to the
Department of Public Safety for the purposes of Subsection (c).

{c) The Department of Public Safety shall include the
information provided under Subsection (b) in the Texas Crime
Information Center database and establish a procedure by which
a peace officer or employee of a law enforcement agency who
provides the department with a street address is automatically
provided information as to whether the address is licensed as
a foster home or venified as an agency foster home under
this chapter.

(d) Information provided to the Department of Public Safety
under this section is confidential and not subject to disclosure under
Chapter 552, Govemment Code.

§ 42.0452. FOSTER PARENT RIGHTS AND RESPONSIBILITIES
STATEMENT

{a) The department shall develop a statement that lists the
nghts and responsibilities of a foster parent in a foster home or an
agency foster home and of the department or a child-placing agency,
as applicable.

{b) The department shall provide a written copy of the
statement developed under Subsection {a) to each foster parent
in a foster home and to each child-placing agency licensed by the
department. A child-placing agency shall provide a written copy of
the statement developed under Subsection (a) to each foster parent
in an agency foster home verified by the child-placing agency.
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§ 42.046. APPLICATION FOR LICENSE, LISTING,
OR REGISTRATION

(a) An applicant for a license to operate a child-care facility or
child- placing agency or for a listing or registration to operate a family
home shall submit to the department the appropriate fee prescribed
by Section 42.054 and a completed application on a form provided
by the department.

{b) The department shall supply the applicant the application
form and a copy of the appropniate minimum standards, if applicable.

{c) After receiving an application, the department shall investi-
gate the applicant and the plan of care for children, if applicable.

(d) The department shall complete the investigation and decide
on an application within two months after the date the department
receives a completed application.

(e) The department may deny an application under this section
if the applicant;

(1) has a residential child-care facility license revoked in
another state; or

(2) is barred from operating a residential child-care facility in
another state.

§42.0461. PUBLIC NOTICE AND HEARING IN CERTAIN
COUNTIES: RESIDENTIAL CHILD CARE

(a) Before the department may issue a license or certificate
for the operation or the expansion of the capacity of a foster group
home or foster family home that is located in a county with a
population of less than 300,000 and that provides child care for 24
hours a day at a location other than the actual residence of a child's
primary caretaker or of a general residential operation, the applicant
for the license, certificate, or expansion shall, at the applicant’s
expense:

(1) conduct a public hearing on the application in accordance
with department rules afler notifying the department of the date,
time, and location of the hearing; and

(2) publish notice of the application in a newspaper of general
circulation in the community in which the child-care services are
proposed to be provided.

{b} The notice required by Subsection (a)(2) must be published
at least 10 days before the date of the public hearing required by
Subsection {a){1) and must include:

(1) the name and address of the applicant;

(2) the address at which the child-care services are proposed
to be provided;

{3) the date, time, and location of the public hearing;

{4) the name, address, and telephone number of the depart-
ment as the licensing authority; and

(5) a statement informing the public that a person may submit
written comments to the department conceming the application
instead of or in addition to appearing at the public hearing.

(c) The department shall require a representative of the
department to attend the public hearing in an official capacity for the
purpose of receiving public comments on the application.

(d) Before issuing a license or certificate described by Subsec-
tion (a), the department shall consider:

(1) the amount of local resources available to support children
proposed to be served by the applicant;

(2) the impact of the proposed child-care services on the ratio
in the local school district of students enrolled in a special education
program to students enrolled in a regular education program and the
effect, if any, on the children proposed to be served by the applicant;
and

(3) the impact of the proposed child-care services on the com-
munity and the effect on opportunities for social interaction for the



children proposed to be served by the applicant.

(e} The department may deny the application if the department
determines that:

(1) the community has insufficient resources to support
children proposed to be served by the applicant;

(2) granting the application would significantly increase the
ratio in the local school district of students enrolled in a special
education program to students enrolled in a regular education
program and the increase would adversely affect the children
proposed to be served by the applicant; or

(3) granting the application would have a significant adverse
impact on the community and would limit opportunities for social
interaction for the children proposed to be served by the applicant.

(f) A child-placing agency that proposes to verify an agency
foster home or agency foster group home that is located in a county
with a population of less than 300,000 that provides child care for
24 hours a day at a location other than the actual residence of
a child’s pnimary caretaker shall:

(1) comply with the notice and hearing requirements imposed
by Subsections (a) and (b}; and

(2) after conducting the required public heaning, provide the
department with information relating to the considerations specified
in Subsection (d}.

(g} The department may prohibit the child-ptacing agency
from verifying the proposed agency foster home or agency foster
group home on the same grounds that the department may deny an
application under Subsection (). The department may invalidate the
verification of an agency foster home or agency foster group home
that was not venified using the procedures required by Subsection
(f) on or after September 1, 1997,

§ 42.047. CONSULTATIONS

(a) The department shall offer consultation to potential
applicants, applicants, and license, listing, registration, and
certification holders about meeting and maintaining standards for
licensing, listing, registration, and certification and achieving
programs of excellence in child care.

(b} The department shall offer consultation to prospective
and actual users of facilities or homes.

§ 42.048, LICENSING

(a) The department shall issue a license after determining
that an applicant has satisfied all requirements.

(b) When issuing a license, the department may impose
restrictions on a facility, including but not limited to the number of
children to be served and the type of children to be served.

(c) The department may grant a variance of an individual
standard set forth in the applicable standards for good and
just cause.

{d) A license holder must display a license issued under
this chapter in a prominent place at the facility.

(e} Alicense issued under this chapter is not transferahle and
applies only to the operator and facility location stated in the license
application. Except as provided by this subsection, a change in
location or ownership automatically revokes a license, A change
in location of a child-placing agency does not automatically revoke
the license to operate the child-placing agency.

() Alicense must be issued if the department determines that
a facility meets all requirements, The evaluation shall be based on
one or more visits to the facility and a review of required forms and
records. A license is valid until revoked or surrendered.

§ 42.049. LIABILITY INSURANCE REQUIRED

(a) A license holder shall maintain liability insurance coverage
in the amount of $300,000 for each occurrence of negligence. An
insurance policy or contract required under this section must cover
injury to a child that occurs while the child is on the premises of the
license holder orin the care of the license holder.

(b} Alicense holder shali file with the department a certificate
or other evidence from an insurance company showing that the
license holder has an unexpired and uncancelled insurance policy
or contract that meels the requirements of this section.

{c) Should the license holder for financial reasons or for lack
of availability of an underwriter willing to issue a policy be unable to
secure the insurance required under Subsection (a) or should the
policy limits be exhausted, the license holder shall notify the parent
or a person standing in parental relationship to each child for whom
the license holder provides care a written notice that the liability
coverage is not provided and there will not be 2 ground for suspen-
sion or revocation of the license holder's license under this chapter.
The license holder shall also notify the department that the coverage
is not provided and provide the reason for same. In no case shall the
inability to secure coverage serve to indemnify the license holder for
damages due to negligence.

(d} The insurance policy or contract shall be maintained at al
times in an amount as required by this section. Failure by a license
holder to renew the policy or contract or to maintain the policy or
contract in the required amount is a ground for suspension or
revocation of the license holder's license under this chapter.

{e) This section does not apply ¢ a group day-care home
or a listed or registered family home.

§42.050. LICENSE RENEWAL.

{a) Alicense holder may apply for a new license in compliance
with the requirements of this chapter and the rules promulgated by
the department.

{b} The application for a new license must be completed and
decided on by the department before the expiration of the license
under which a facility is operating.

(¢} The department shall evaluate the application for a new
license to determine if all licensing requirements are met. The
evaluation may include a specified number of visits to the facility
and must include a review of all required forms and records.

§ 42.051. INITIAL LICENSE

(a) The department shall issue an initial license when a
facility's plans meet the department’s licensing requirements
and one of the following situations exists:

(1) the facility is not currently operating;

(2) the facility has relocated and has made changes in the
type of child-care service it provides; or

(3) there is a change in ownership of the facility resulting in
changes in policy and procedure or in the staff who have direct
contact with the children.

(b) An initial license is valid for six months from the date itis
issued and may be renewed for an additional six months.

§ 42.052. CERTIFICATION, LISTING, AND REGISTRATION
(a) A state-operated child-care facility or child-placing agency
must receive certification of approval from the department. The
certification of approval remains valid untit revoked or surrendered.
(b} To be certified, a facility must comply with the depariment's
rules and standards and any provisions of this chapter that apply
to a licensed facility of the same category. The operator of a
certified facility must display the certification in a prominent place
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at the facility.

{c) Afamily home that provides care for compensation for three
or fewer children, excluding children who are related to the caretaker,
shall list with the depariment if the home provides regular care in the
caretaker’s own residence. The home may register with the depart-
ment.

{d) A family home that provides care for four or more children,
excluding children who are related to the caretaker, shall register with
the department. A family home that provides care exclusively for any
nurnber of children who are related to the caretaker is not required
to be listed or registered with the department.

{e) A registration or listing remains valid until revoked or
surrendered. The operator of a registered home must display the
registration in a prominent place at the home.

{f) To remain listed or registered with the department, a family
home must comply with the department’s rules and standards, if
applicable, and any provision of this chapler that applies to a listed
or registered family home.

{9) The certification requirements of this section do not apply
to a Texas Youth Commission facility, a Texas Juvenile Probation
Commission facility, or a facility providing services solely for the
Texas Youth Commission.

{h) The certification requirements of this section do not apply
to a juvenile detention facility certified under Section 51.12, Family
Code, or Section 141.042(d).

(i) The department shall provide fo a listed family home a copy
of the listing. A listing must contain a provision that states: “THIS
HOME 1S A LISTED FAMILY HOME. IT IS NOT LICENSED OR REG-
ISTERED WITH THE DEPARTMENT OF FAMILY AND PROTECTIVE
SERVICES. IT HAS NOT BEEN INSPECTED AND WILL NOT BE
INSPECTED." The operator of a listed home is not required to display
the listing in a prominent place at the home but shall make the listing
available for examination. The department by rule shall provide for a
sufficient period to allow operators of family homes to comply with the
listing requirement of this section.

(j) The operator of a listed family home shall underga initial and
subsequent background and criminal history checks required under
Section 42.056.

{k) The department shall issue a listing or registration to a family
home, as appropriate, in both English and Spanish when the most re-
cent federal census shows that more than one-half of the population
in a municipality or in a commissioners precinct in a county in which
the family home is located is of Hispanic ongin or Spanish-speaking.

§ 42.0521. DEPOSIT OF FEES
The fees authonzed by this chapter and received by the department
shall be deposited in the general revenue fund,

§42.0522. PUBLIC ADVERTISING OF FAMILY HOMES

{a) A family home may not place a public advertisement that
uses the title “registered family home” or any vanation of that phrase
unless the home is registered under this chapter. Any public adver-
tiserment for a registered family home that uses the title “registered
family home™ must contain a provision in bold type stating: “THIS
HOME IS REGISTERED WITH THE DEFARTMENT OF FAMILY AND
PROTECTIVE SERVICES BUT IS NOT LICENSED OR REGULARLY
INSPECTED."

(b) A family home may not place a public advertisement that
uses the title “listed family home" or any variation of that phrase
unless the home is listed as provided by this chapter. Any public
adverlisement for a listed family home that uses the title “listed family
home” must contain a provision in bold type stating: “THIS HOME
IS ALISTED FAMILY HOME. IT IS NOT LICENSED OR REGIS-
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TERED WITH THE DEPARTMENT OF FAMILY AND PROTECTIVE
SERVICES. T HAS NOT BEEN INSPECTED AND WILL NOT BE
INSPECTED.”

§ 42.053. AGENCY FOSTER HOMES AND AGENCY FOSTER
GROUP HOMES

{a) An agency foster home or agency foster group home is
considered part of the child-placing agency that operates the agency
foster home or agency foster group home for purposes of licensing.

{b) The operator of a licensed agency shall display a copy of
the license in a prominent place in the agency foster home or agency
foster group home used by the agency.

{c) An agency foster home or agency foster group home shall
comply with all provisions of this chapter and all department rules and
standards that apply to a child-care facility caring for a similar number
of children for a similar number of hours each day.

{d) The department shall revoke or suspend the license of a
child-placing agency if an agency foster home or agency foster group
home operated by the licensed agency fails to comply with Subsec-
tion (c} of this section.

§ 42.0535. REQUIRED INFORMATION FOR VERIFICATION

{a} A child-placing agency that seeks to venify an agency home
or an agency group home shall request background information
about the agency home or group home from a child-placing agency
that has previously verified that agency home or agency group home.

{b) Notwithstanding Section 261.201, Family Code, a child-
placing agency that has verified an agency home or an agency
group home is required to release to another child-placing agency
background information requested under Subsection {a).

{c) A child-placing agency that releases background information
under this section is immune from civil and criminal liability for the
release of the information,

{d) For purposes of this section, background information means
the home study under which the agency home or agency group home
was verified by the previous child-placing agency and any record
of noncompliance with state minimum standards received and the
resolution of any such noncompliance by the previous child-placing
agency.

{e) The department, by rule, shall develop a process by which
a child-placing agency shall report to the department:

(1) the name of any verified foster home or foster group home
that has been closed for any reason, including a voluntary closure;

(2) information regarding the reasons for the closure of the
foster home or foster group home; and

(3) the name and other contact information of a person who
may be contacted by another child-placing agency to obtain the
records relating to the closed foster home or foster group home that
are required to be maintained and made available under this section.

() Information gathered under Subsection {e) must be made
available to child-placing agencies through a searchable database
maintained by the department,

§ 42.0536. TRANSFER OF AGENCY FOSTER HOME

(a) An agency foster home that is verified by a child-placing
agency may transfer to another child-placing agency only if,
before the date of the transfer, the agency foster home notifies the
child-placing agency to which the agency foster home is transferring
of each licensing violation for which the agency foster home has
been cited by the department during the preceding three years.

{b) The child-placing agency to which the agency foster
home is transferring shall submit a written request for transfer to
the child-placing agency that verified the agency foster home.



(c) Mot later than the 10th day after the date the child-placing
agency receives a request for transfer under Subsection (b}, the
child-placing agency shall provide the child-placing agency that
submitted the request a copy of any of the following documents
regarding the agency foster home:

{1) a corrective action plan;

(2) an annual development plan; or

(3) a description of any imposed or polential service limitation,

(d) The department caseworker for each child placed in the
agency foster home may conduct a review meeting to determine
whether the fransfer of the agency foster home is in the best interest
of each child in the home on the request of:

{1} the child-placing agency to which the agency foster home
is fransferring;

{2) the child-placing agency that venified the agency foster
home;

{3) the agency foster home; or

{4) the caseworker,

(e) After a review meeting, the caseworker shall determine
whether each child placed in the agency foster home shall:

(1) stay in the agency foster home after the agency foster
homne is transferred to the new child-placing agency; or

(2) be removed from the agency foster home before the
agency foster home is transferred to the new child-placing agency.

§ 42.054. FEES

(a) The depariment shall charge an applicant a nonrefundable
application fee of $35 for an initial license to operate a child-care
facility or a child- placing agency.

(b) The department shall charge each child-care facility a
fee of $35 for an initial license. The depariment shall charge each
child-placing agency a fee of $50 for an initial license.

{c) The department shall charge each licensed child-care
facility an annual license fee in the amount of $35 plus $1 for each
child the child-care facility is permitted to serve. The fee is due on
the date on which the department issues the child-care facility's
initial license and on the anniversary of that date.

{d) The department shall charge each licensed child-placing
agency an annual license fee of $100. The fee is due on the date on
which the department issues the child-placing agency’s initial license
and on the anniversary of that date.

{e) The department shall charge each family home that is listed
or registered with the department an annual fee to cover a part of the
department’s cost in regulating family homes. The amount of the fee
is $20 for a listed home or $35 for a registered home. The fee is due
on the date on which the department initially lists or registers
the home and on the anniversary of that date.

(f) If a facility, agency, or home fails te pay the annual fee when
due, the license, listing, or registration, as appropriate, is suspended
until the fee is paid.

(g) The provisions of Subsections {b) through (f) of this section
do not apply to:

(1) licensed foster homes and licensed foster group homes:;

(2) nonprofit facilities regulated under this chapter that provided
24-hour care for children in the managing conservatorship of the
department during the 12-month period immediately preceding the
anniversary date of the facility’s license; or

(3} facilities operated by a nonprofit corporation or foundation
that provides 24-hour residential care and does not charge for the
care provided.

§ 42.055. SIGN POSTING

{a) Each child-care facility shall post in a location that is
conspicuous fo all employees and cusiomers a sign that includes:

(1) a description of the provisions of the Family Code relating
to the duty to report child abuse or neglect;

(2) a description of the penalties for violating the reporting
provisions of the Family Code; and

{3) a brief description of sudden infant death syndrome,
shaken-baby syndrome, and childhood diabetes and methods
for preventing those phenomena.

{a-1) Alicensed day-care center, licensed group day-care
home, or registered family home subject to Section 42.0423 shall
include in the sign required under Subsection (a) a description of
how to access a listing of unsafe children’s products on the United
States Consumer Product Safety Commission's Intemet website
or through the department’s public Internet website.

(b) The department by rule shall determine the design, size,
and wording of the sign.

(c) The department shall provide the sign to each child-care
facility without charge.

{d) A person who operates a child-care facility commits an
offense if the department provides a sign to the facility as provided
by this section and the person intentionally fails to display the sign
in the facility as prescribed by this section. An offense under this
subsection is a Class C misdemeanor.

§ 42.0551. POSTING OF EMPLOYEE LIST
(8) Each day-care center, group day-care home, and family
home shall post a list of all current employees at the center or home
in accordance with rules adopted by the executive commissioner.
(b) The executive commissioner shall adopt rules regarding the
size, wording, and placement of the list required under this section.

§42.056. REQUIRED BACKGROUND AND CRIMINAL HISTORY
CHECKS; CRIMINAL PENALTIES

(a) In accordance with rules adopted by the executive
commissioner, the director, owner, or operater of a child-care facility,
child-placing agency, or family home shall, when applying to operate
a child-care facility or child placing agency or when listing or
registering a family home and at least once during each 24 months
after receiving a license, listing, registration, or certification of ap-
proval, submit {0 the department for use in conducting background
and criminal history checks the name of;

(1) the director, owner, and operator of the facility, agency,
or home;

(2) each person employed at the facility, agency, or home,

(3) each prospective employee of the facility, agency, or home;

{4) each current or prospeclive foster parent providing foster
care through a child-placing agency;

(5) each prospective adoplive parent seeking to adopt through
a child-placing agency;

(6) each person at least 14 years of age, other than a client
in care, who:

(A) is counted in child-to-caregiver ratios in accordance with
the minimum standards of the department;

(B} will reside in a prospective adoptive home if the adoption
is through a child-placing agency;

(C} has unsupervised access to children in care at the facility
or family home; or

(D) resides in the facility or family home; or

(7) each person 14 years of age or older, other than a client
in care, who will regularly or frequently be staying or working at a
facility, family home, or prospeciive adoptive home, while children
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are being provided care.

{a-2) In accordance with rules adopted by the executive
commissioner, the director, owner, or operator of a day-care center
shall submit a complete set of fingerprints of each person whase
narme is required o be submitied by the director, owner, or operator
under Subsection (a), unless the person is only required to have the
person's name submitted based on criteria specified by Subsection
(a)(7).

(a-3) In accordance with rules adopted by the executive
commissioner, the director, owner, or operator of a child-placing
agency, foster home, or foster group home must, before a child for
whom the department is the managing conservator is placed with the
agency or in the home, submit a complete set of fingerprints of the
following persons:

(1) a person who applies to be a foster or adoptive parent,
including a person who has previously adopted a child unless the
person is also verified as a foster or adoptive home; and

{2) a person who is 18 years of age or older and who lives in
the home of a person who applies to be a foster or adoptive parent.

(a-4) In accordance with niles adopted by the executive
commissioner, the director, owner, or operator of a child-care facility
or family home shall submit a complete set of fingerprints of each
person whose name is required to be submitted by the director,
owner, or operator under Subsection (a} if:

{1} the person resided in another state during the five years
preceding the date the person's name was required to be submitied
under Subsection (a); or

(2) the director, owner, or operator has reason fo suspect
that the person has a criminal history in another state.

(a-5) The rules adopted by the executive commissioner under
Subsections (a-2), (a-3), and (a-4):

(1) must require that the fingerprints be submitted in a form
and of a quality acceptable to the Department of Public Safety and
the Federal Bureau of Investigation for conducting a criminal history
check;

(2) may require that the fingerprints be submitted electronically
through an applicant fingerprinting service center; and

(3} may allow the department to waive the submission of
fingerprints required by this section if:

(A} the person for whom the submission is required has:

(i) afingerprint-based criminal history record check on file
with the department; or

ii) a fingerprint-based criminal history clearinghouse record,
as provided by Section 411.0845, Government Code, thal is acces-
sible to the department through the Department of Public Safety; and

{B) the date on which the current submission of fingerprints is
required occurs before the second anniversary of a previous
name-based criminal history check of the person.

{b) The department shall conduct background and criminal
history checks using:

(1) the information provided under Subsection (a);

(2) the information made available by the Department of Public
Safety under Section 411.114, Govemment Code, or by the Federal
Bureau of Investigation or other criminal justice agency under Section
411.087, Government Code; and

(3} the depariment’'s records of reported abuse and neglect.

{b-1) In addition to any other background or criminal history
check conducted under Subsection (b), for each person whose
fingerprinis are submitied under Subsection {a-2), (a-3), or {a-4), the
department shall conduct a state and Federal Bureau of Investigation
criminal history check by:

(1) submitling the person’s fingerprints, or causing the finger-
prints to be submitted electronically, to the Department of Public
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Safety for the purpose of conducting a state and federal criminal
history check; and

{2) using the resulting information made available by that
department under Section 411.114, Government Code, and by the
Federal Bureau of Investigation and any other criminal justice
agency under Section 411.087, Govemment Code.

(c} The department by rule shall require a child-care facility,
child-placing agency, or registered family home to pay to the
department a fee in an amount not to exceed the administrative
costs the departrment incurs in conducting a background and
criminal history check under this section.

() As part of a background check under this section, the
department shall provide any relevant information available in the
department’s records regarding a person’s previous employment
in a facility or family home to the person submitting the request.

{g) Except as otherwise provided by this subsection, a person
whose name is submitted under Subsection (a) may not provide
direct care or have direct access to a child in a facility or family home
before the person’s background and criminal history checks under
Subsections (b) and (b-1) are completed. A person may be employed
at a facility or family home and may provide direct care or have direct
access to a child in the facility or family home before the person's
criminal history check under Subsection (b-1) is completed if;

(1) the facility or family home is experiencing a staff shortage;

(2) the state criminal history check and the background check
using the department’s records of reported abuse and neglect have
been completed under Subsection (b}, and the resulting information
does not preclude the person fram being present at the facility or
family home ; and

{3) the person's fingerprints are submitted as soon as possible,
but not later than the 30th day after the earliest of the date on which
the person first:

(A) provides direct care to a child;

{B) has direct access to a child; or

(C) is hired

{h) If the results of a criminal history check under Subsection {b-1)
for a person employed by a facility or family home during a staffing
shortage as authorized by Subsection (g) preclude the person from
being present at the facility or family home, the director, owner, or
operator of the facility or family home shall immediately terminate
the person’s employment.

(i) A director, owner, or operator of a facility or family home
commits an offense if the director, owner, or operator knowingly:

(1) fails to submit to the department information about a person
as required by this section and department rules for use in conducting
background and criminal history checks with respect to the person;
and

(2) employs the person at the facility or family home or other-
wise allows the person fo regularly or frequently stay or work at the
facility or family home while children are being provided care.

{j) A director, owner, or operator of a facility or family home
commits an offense if, after the date the director, owner, or operator
receives notice from the department that, based on the results of a
person’s background or criminal history check, the person is pre-
cluded from being present at the facility or family home, the director,
owner, or aperator knowingly:

{1} employs the person at the facility or family home; or

{2) otherwise allows the person to regularly or frequently stay
or wark at the facility or family home while children are being
provided care.

{k} An offense under Subsection i) or {j) is a Class B
misdemeanor.



§ 42,0561 INFORMATION RELATING TO FAMILY VIOLENCE
REPORTS

Before the department may issue a license or registration for a foster
home or a child-placing agency may issue a venfication certificate
for an agency foster home, the department or chiid-placing agency
must oblain information relating o each family violence report at the
appiicant’s residence to which a law enforcement agency responded
during the 12 months preceding the date of the application. The
applicant shall provide the information on a form prescribed by the
department.

§ 42.057. DRUG TESTING

{a) Each residential child-care facility shall estabiish a drug
testing policy for employees. A residential child-care facility may
adopt the model empioyee drug testing poiicy adopted by the
executive commissioner under Subsection (b) or may use another
employee drug testing policy approved by the executive
commissioner.

{b) The executive commissioner by rule shall adept a model
employee drug testing policy for use by a residential child-care
facility. The policy must be designed to ensure the safety of
resident children through appropriate drug testing of employees
while protecting the rights of empioyees. The model policy
must require:

{1) preemployment drug testing;

{2) random, unannounced drug testing of each empioyee
who has direct contact with a child in the care of the facility;

{3) drug testing of an employee against whom there is
an aliegation of drug abuse; and

{4) drug testing of an employee whom the department is
investigating for the abuse or neglect of a child in the care of the
facility, if the allegation of abuse or neglect includes information
that provides good cause to suspect drug abuyse.

{c) The department shail require a drug test of a person who
directly cares for or has access to a child in a residential child-care
facility within 24 hours after the department receives notice of an
aliegation that the person has abused drugs.

{d) An empioyee may not provide direct care or have direct
access to a chiid in a residential child-care facility before completion
of the employee’s initial drug test.

{e) A residentiai child-care facility shall pay any fee or cost
associated with performing the drug test for an employee.

§ 42.056. COMPETITIVE BIDDING OR ADVERTISING RULES

{a) The board may not adopt ruies restricting competitive
bidding or advertising by a iicense holder or registration holder
except to prohibit false, misleading, or deceptive practices or to
prevent a violation of this chapter.

{b} In its rules to prohibit faise, misleading, or deceptive
practices, the board may not include a rule that:

{1) restricts the use of any medium for advertising;

(2) restricts the use of a license hoider's or registration holder's
personal appearance or voice in an advertisement;

{3) relates to the size or duration of an advertisement by the
license hoider or registration holder; or

{4) restricts the license holder's or registration holder’s
advertisement under a trade name.

§ 42.059. REQUIRED AFFiDAVIT FOR APPLICANTS FOR EM-
PLOYMENT WITH FACILITY OR REGISTERED FAMILY HOME
{a) An appiicant for temporary or permanent employment with
a licensed faciiity or registered family home whose employment or
potential employment with the facility or home involves direct

interactions with or the opportunity to interact and associate with
children must execute and submit the following affidavit with the
application for employment:

STATE OF

COUNTY OF

| swear or affirm under penaity of perjury that | do not now
and | have not at any time, either as an adult or as ajuvenile:

1. Been convicted of,

2. Pleaded guilty 1o {whether or not resulting in a conviction);

3. Pleaded nolo contendere or no contest to;

4, Admitted;

5. Had any judgment or order rendered against me {whether
by default or otherwise);

6. Entered into any settiement of an action or claim of;

7. Had any iicense, certification, employment, or volunteer
position suspended, revoked, terminated, or adversely affected
because of;

8. Resigned under threat of termination of empioyment or
volunteensm for;

9. Had a report of child abuse or negiect made and
substantiated against me for; or

10. Have any pending criminal charges against me in this or
any other jurisdiction for; Any conduct, matter, or thing (irrespective
of formai name thereof} constituting or involving {whether under
criminal or civil law of any jurisdiction):

1. Any felony;

2. Rape or other sexual assault;

3. Physical, sexual, emotional abuse andfor neglect of a minor;

4. incest;

5. Expioitation, including sexual, of a minor;

6. Sexual misconduct with a minor;

7. Moiestation of a child;

8. Lewdness or indecent exposure;

9. Lewd and lascivious behavior;

10. Obscene or pornographic literature, photographs,
or videos;

11. Assault, battery, or any violent offense invoiving a minor;

12. Endangerment of a child;

13. Any misdemeanor or other offense classification involving
a minor or to which a minor was a witness;

14. Unfitness as a parent or custodian;

15. Removing children from a state or conceding children
in violation of a court order;

16. Restrictions or limitations on contact or visitation with
chiidren or minors resulting from a court order protecting a child
or minor from abuse, neglect, or expioitation; or

17. Any type of child abduction. Except the foliowing (list all
incidents, iocation, description, and date} (if none, wiite NONE)

Signed

Date .

Subscribed and swom te {or affirmed) before me this

day of

Signature of notarial officer

{seal, if any, of notanial officer)

My commission expires:

{b) The failure or refusal of the applicant to sign or provide
the affidavit constitutes good cause for refusal to hire the applicant

§ 42.060. CARBON MONOXIDE DETECTORS

{a} in this section, “carbon monoxide detector” means a device
that detects and sounds an alarm to indicate the presence of a
harmful level of carbon moncxide gas.
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(b} Except as provided by Subsection (d), each day-care cen-
ter, group day-care home, and family home must be equipped with
carbon monoxide detectors in accordance with department rules.

{c) The department by rule shall prescribe requirements
regarding the placement, installation, and number of carbon
monoxide deteclors and maintenance procedures for those
detectors.

{d) A day-care center is exempt from the carbon monoxide
detector requirements prescribed by this section if the day-care
center is located in a school facility that is subject to the school
facility standards adopted by the commissioner of education under
Section 46.008, Education Code, or similar safety standards adopted
by the board of a local school district. [SB100 Section 2, subsection
{b) states that Notwithstanding Subsection (a) of this section,

a day-care center, group day-care home, or family home is not
required to be equipped with carbon monoxide detectors as required
by Section 42.060, Human Resources Code, as added by this Act,
before January 1, 2004.]

§ 42.062. CERTAIN EMPLOYMENT PROHIBITED

A residential child-care facility may not employ in any capacity a
person who is not eligible to receive a license or certification for the
operation of a residential child-care facility under Section 42.072 {g)
or who has been denied a license under Section 42.046.

§ 42.063. REPORTING OF INCIDENTS AND VIOLATIONS

{a) In this section, *serious incident” means a suspected or
actual incident that threatens or impairs the basic health, safety,
or well-being of a child. The term includes:

{1) the arrest, abuse, neglect, exploitation, running away,
attempted suicide, or death of a child;

(2} a critical injury of a child; and

{3} an iliness of a child that requires hospitalization.

{b) A person licensed under this chapter shall report to the
department each serious incident involving a child who receives
services from the person, regardless of whether the department
is the managing conservator of the child,

{c) An employee of a person described by Subsection (b)
shall report suspected abuse or neglect directly to the statewide
intake system.

{d) An employee or volunteer of a general residential operation,
child-placing agency, foster home, or foster group home shall report
any serious incident directly to the department if the incident involves
a child under the care of the operation, agency, or home.

{e) A foster parent shall report any serious incident directly
to the department if the incident involves a child under the care
of the parent.

{f} The executive commissioner by rule shall prescribe;

{1} procedures governing reporting required under this section;
and

{2) the manner in which a report under this section must be
provided.

{) The depariment shall implement this section using existing
appropnations.

§ 42.064. INFORMATION REGARDING GANG-FREE ZONES
Each day-care center shall, in accordance with rules adopted by
the executive commissioner, distribute to parents and guardians of
children who attend the center information on gang-free zones and
the consequences of engaging in organized criminal activity within
those zones.

December 2009 16

SUBCHAPTER D. REMEDIES

§ 42.0705. RANGE OF PENALTIES
The department shall revoke or suspend a license or registration,
place on probalion a person whose license or registration has been
suspended, or reprimand a license halder or registration holder for a
violation of this chapter or a rule of the board. If a license or registra-
tion suspension is probated, the department may require the license
holder or registration holder to:

(1) report regularly to the department on matters that are the
basis of the probation;

{2} limit services to the areas prescribed by the department;

{3) continue or review professional education until the license
holder or registration holder attains a degree of skill satisfactory to
the department in those areas that are the basis of the probation; or

{4) take corrective action relating to the violation on which the
probation is based.

§42,071. SUSPENSION, EVALUATION, OR PROBATION OF
LICENSE OR REGISTRATION

(a) The department may suspend the license of a facility or the
registration of a family home that has temporarily ceased operation
but has definite plans for starting operations again within the time
limits of the issued licanse or registration.

{b) The department may suspend a facility’s license or a family
home's registration for a definite period rather than deny or revoke
the license or registration if the department finds repeated non-
compliance with standards that do not endanger the health and
safety of children. To qualify for license or registration suspension
under this subsection, a facility or family home must suspend its
operations and show that standards can be met within the
suspension penod.

{c} If the department finds a facility or family home is in
repeated noncompliance with standards that do not endanger the
health and safety of children, the depariment may schedule the
facility or family home for evaluation or probation rather than
suspend or revoke the facility's license or the family home's
registration. The department shall provide notice to the facility
or family home of the evaluation or probation and of the items of
noncompliance not later than the 10th day before the evaluation or
probation period begins. The department shall designate a period of
not less than 30 days during which the facility or family home will
remain under evaluation. During the evaluation or probation peniod,
the facility or family home must correct the items that were in
noncompliance and report the corrections to the department
for approval.

{d) The department shall revoke the license of a facility or the
regisiration of a family home that does not comply with standards at
the end of a license or registration suspension.

{e) The department may suspend or revoke the license of a
facility or the regisiration of a family home that does not comect items
that were in noncompliance or that does not comply with required
standards within the applicable evaluation or probation period.

§ 42.0715. COSTS CHARGED TO FACILITY OR FAMILY HOME
The department may charge a facility or family home for reimburse-
ment of the reasonable cost of services provided by the depariment
in formulating, monitoring, and implementing a comective action plan
for the facility or family home.

§ 42.072. LICENSE, LISTING, OR REGISTRATION DENIAL,
SUSPENSION, OR REVOCATION
{a) The department may suspend, deny, revoke, or refuse to



renew the license, listing, registration, or certification of approval of
a facility or family home that does not comply with the requirements
of this chapter, the standards and rules of the department, or the
specific terms of the license, listing, registration, or certification.
The department may revoke the probation of a person whose
license, listing, or registration is suspended if the person violates

a term of the conditions of probation.

(b} If the department proposes to take an action under
Subsection (a), the person is entitled to a hearing conducted by the
State Office of Administrative Hearings. Proceedings for a disciplin-
ary action are govemed by the administrative procedure law, Chap-
ter 2001, Govemment Code. An action under this section, including
a revocation of a person’s license, is a contested case as defined by
Chapter 2001, Government Code, and is subject to judicial review
under the substantial evidence rule in accordance with that chapter.
Rules of practice adopted by the board under Section 2001.004,
Govemment Code, applicable to the proceedings for a disciplinary
action may not conflict with rules adopted by the State Office of
Administrative Hearings.

{c) The department may not issue a license, listing, registra-
tion, or certification to a person whose license, listing, registration,
or certification is revoked or whose application for a license, listing,
registration, or certification is denied for a substantive reason under
this chapter before the fifth anniversary of the date on which the
revocation takes effect by department or court order or the decision
to deny the application is final.

(d) The department by rule may provide for denial of an
application or renewal for a licensed facility or for listing or register-
ing a family home or may revoke a facility's license or a family
home's listing or registration based on findings of background or
criminal history as a result of a background or criminal history check.

(e) A person may continue to operate a facility or family home
during an appeal of a license, listing, or registration denial or
revocation unless the operation of the facility or the family home
poses a nisk to the health or safety of children. The executive
commissioner shall by rule establish the criteria for determining
whether the operation of a facility or family home poses a risk to the
health or safety of children. The department shall notify the facility
or family home of the criteria the department used to determine that
the operation of the facility or family home poses a risk to health or
safety and that the facility or family home may not operate. A person
who has been notified by the department that the facility or home
may not operate under this section may seek injunctive relief from
a district court in Travis County or in the county in which the facility
or home is located to allow operation during the pendency of an
appeal. The court may grant injunctive relief against the agency’s
action only if the court finds that the child-care operation does not
pose a health or safety risk to children. A court granting injunclive
relief under this subsection shall have no other jurisdiction aver an
appeal of final agency action unless conferred by Chapter 2001,
Government Code.

() The department shall deny an application or renewal for
listing or registering a family home or shall revoke a family home's
listing or registration if the results of a background or criminal history
check conducted by the department under Section 42,056 show that
a person has been convicted of an offense under Title 5 or 6, Penal
Code, or Chapter 43, Penal Code.

{g) Notwithstanding Subsection (c), the department may
refuse to issue a license, listing, registration, or certification to:

{1) a person whose license or certification for a residential
child-care facility was revoked by the department or by court order;

{2) a person who was a confrolling person of a residential
child-care facility at the time conduct occurred that resulted in the

revocation of the license or cerfification of the facility,

(3) a person who voluntarily closed a residential child-care
facility or relinquished the person's license of certification after;

(A) the department took an action under Subsection (a) in
relation to the facility or person; or

(B} the person received notice that the department intended
to take an action under Subsection (a) in relation to the facility or
person; or

{4) a person who was a controlling person of a residential
child-care facility at the time conduct occurred that resulted in the
closure of the facility or relinquishment of the license or certification
in the manner described by Subdivision (3}

§ 42.073. EMERGENCY SUSPENSION AND CLOSURE OF A
FACLLITY OR FAMILY HOME

(a) The department shall suspend a facility's license or a family
home's listing or registration and order the immediate closing of the
facility or family home If:

(1) the department finds the facility or family home is operating
in violation of the applicable standards prescribed by this chapter;
and

(2) the violation creates an immediate threat to the health and
safety of the children attending or residing in the facility or family
home.

(b} An order suspending a license, listing, or registration and an
order closing a facility or family home under this section is immedi-
ately effective on the date on which the holder of the license, listing,
or registration receives written notice or on a later date specified in
the order.

(¢} An order is valid for 30 days after the effective date of the
order.

§ 42.074. INJUNCTIVE RELIEF

(a) The department may file sult in a district court in Travis
County or in the county in which a facility or family home is located
for assessment and recaovery of a civil penalty under Section 42.075,
for injunctive relief, including a temporary restraining order, or for
both a civil penalty and injunctive relief when it appears thata
person;

{1} has violated, is violating, or is threatening to violate the
licensing, certification, listing, or registration requirements of this
chapter or the department's licensing, certification, listing, or
registration rules and standards; or

(2) knowingly fails to meet or maintain an exemption
authorized under Section 42.041 and engages in activities that
require a license or registration.

(b) The district court shall grant the injunctive refief the facts
may warrant.

(c) At the department's request, the attorney general or the
county or district attorney of the county in which the facility or family
home is located shall conduct a suit in the name of the State of
Texas for injunctive relief, to recover the civil penalty, or for both
injunctive relief and civil penalties as authorized by Subsection (a).

{d) Injunctive relief pravided by this section is in addition to
any other action, proceeding, or remedy authorized by law. It is not
necessary to allege of prove in an action filed under this section that
an adequate remedy at law does not exist or that substantial
or irreparable harm would result from the continued violation.

{e) The department is not required to give an appeal bond
in an action arising under this section,
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§ 42.075. CIVIL PENALTY

(a) A person is subject to a civil penalty of not less than $50 nor
more than $100 for each day of violation and for each act of violation
if the person:

(1) threatens serious harm to a child in a facility or family
home by violating a provision of this chapter or a department rule or
standard;

(2) violates a provision of this chapter or a department rule or
standard three or more times within a 12-month period;

{3} places a public advertisement for an unlicensed facility or
an unlisted or unregistered family home;

{4} knowingly fails to meet or maintain any criterion of an ex-
emption authorized under Section 42.041 and engages in activities
that require a license or registration; or

{5) fails fo inform the department of a change in status and
the person knows the change in status requires the person to be
licensed or registered under this chapter.

(b) The civil penalty authorized by this section is cumulative
and in addition to the criminal penalties and injunclive relief provided
by this chapter.

§ 42.076. CRIMINAL PENALTIES

{a) A person who operates a child-care facility or child-placing
agency without a license or certificate to operate under accreditation
under Subchapter E commits a Class B misdemeanor.

{b) A person who operates a family home without a required
listing or registration commits a Class B misdemeancr.

(c) A person who places a public advertisement for an unli-
censed facility or an unlisted or unregistered family home commits a
Class C misdemeanor.

{d) It is not an offense under this section if a professional
provides legal or medical services to:

(1) a parent who identifies the prospective adoptive parent and
places the child for adoption without the assistance of the profes-
sional; or

(2) a prospective adoptive parent who identifies a parent and
receives placement of a child for adoption without assistance of the
professicnal.

§42.0761. CRIMINAL PENALTY FOR OPERATING DAY-CARE
CENTER WITHOUT QUALIFIED DIRECTOR

{a) An owner or operator of a day-care center commits an
offense if the owner or operator knowingly operates the day-care
center:

(1) without a director who meets the qualifications of a director
prescribed by department rules; or

{2) without the routine presence during the day-care center's
hours of operation of a director described by Subdivision (1).

{b) An offense under this section is a Class B misdemeanor.

§ 42.077. NOTICE OF ACTION AGAINST FACILITY OR FAMILY
HOME

(a) If the department revokes or suspends a facility's license or
a family home’s listing or registration, the department shall publish
notice of this action:

(1) in a newspaper of general circulation in the county in which
the facility or family home is located; or

(2) on the department’s Internet website along with other
information regarding child-care services.

(a-1) If notice is published in a newspaper under Subsection
{a), the newspaper shall place the notice in the section in which
advertisements for day-care services are normally published.

(b} If a persen who operates a facility or family home that has
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had its license, listing, or registration revoked or suspended later
applies for a new license, listing, or registration to operate the same
facility or family home, the department shall charge the person an
application fee in an amount necessary to reimburse the department
for the cost of the notice relating to that facility or family home.

(¢} The department shall pay for publication of the notice from
funds appropriated to the department for licensing and regulating
child-care facilities and for listing, registering, and regulating family
homes and from appeal and application fees collected under
Subsection (b} and appropriated to the department.

(d) A facility or family home that has its license, listing, or
registration reveked or suspended shall mail notification of this
action by certified mail to the parents or guardian of the child served
by the facility or family home. The facility or family home shall mail
the notification within five days of the effective date of the revocation
or suspension of the license, listing, or registration.

(d-1) If the department determines that the license of a
residential child-care facility should be revoked or suspended,
the facility shall mail notification of the action or proposed action
by certified mail to a parent of each child served by the facility, if the
person’s parental rights have not been terminated, and to the child’s
managing conservator, as appropriate. The residential child-care
facility shall mail the notification not later than the fifth day after the
date the facility is notified of the department’s determination that
revocation or suspension of the license is appropriate.

(e) When the most recent federal census shows that
more than one-half of the population in a municipality or in a
commissioners precinct in a county in which a family home whose
listing or registration has been revoked or suspended is located is
of Hispanic origin or Spanish-speaking, the department shall publish
the notice under Subsection (a) in both English and Spanish.

§ 42.,078. ADMINISTRATIVE PENALTY

(a) The department may impose an adminisirative penatty
against a facility or family home licensed or registered under this
chapter that violates this chapter or a rule or order adopted
under this chapter. In addition, the department may impose an
administrative penalty against a residential child-care facility or
a controlling persen of a residential child-care facility if the facility
or controlling person:

(1) violates a term of a license or registration issued under
this chapter;

{2) makes a statement about a material fact that the facility
or person knows or should know is false;

(A} on an application for the issuance of a license or
registration or an attachment to the application; or

(B} in response to a matter under investigation;

(3) refuses to allow a representative of the department to
inspect:

{A) a book, record, or file required to be maintained by the
facility; or

(B) any part of the premises of the facility;

(4) purposefully interferes with the work of a representative
of the department or the enforcement of this chapter; or

(5) fails to pay a penalty assessed under this chapter on or
before the date the penalty is due, as determined under this section

(a-1) Nonmonetary, administrative penalties cr remedies
including but not limited to corrective action plans, probation, and
evaluation periods shall be imposed when appropriate before
monetary penalties.

(b) Each day a violation continues or occurs is a separate
violation for purposes of imposing a penalty. The penalty for a
violation may be in an amount not fo exceed the following limits,



based on the maximum number of children for whom the facility
of family home was authorized to provide care or the number of
children under the care of the child-placing agency when the
violation occurred:

(1) for violations that occur in a facility other than a residential
child-care facility:

Number of children Maximum amount of penalty
20 orless $50

21-40 $60

41-60 $70

61-80 $80

81-100 $100

More than 100 $150

{2) for violations that occur in a residential child-care facility:
Number of children Maximum amount of penalty

20 or less $100
2140 $150
4160 $200
61-80 $250
81-100 $375
More than 100 $500

(c) In addition to the number of children, the amount of the
penalty shall be based on:

(1) the seriousness of the violation, including the nature,
circumstances, extent, and gravity of any prohibited acts, and the
hazard or potential hazard created to the health, safety, or economic
welfare of the public;

{2} the economic harm to property or the environment caused
by the viclation;

(3) the history of previous violations;

{4) the amount necessary to deter future violations;

(5) efforts to correct the violation; and

(6) any other matter that justice may require.

{d) Monetary penalties shall not be assessed for violations
that are the result of clerical errors

(e} If the depariment determines that a violation has occurred,
the department may issue a recommendation on the imposition of a
penalty, including a recommendation on the amount of the penalty.

(f) Within 14 days after the date the recommendation is issued,
the department shall give written nolice of the recommendation to
the person owning or operating the facility or family home or to the
controlling person, if applicable. The notice may be given by certified
mail. The notice must include a brief summary of the alleged viola-
tion and a statement of the
amount of the recommended penalty and must inform the person
that the person has a right to a hearing on the occurrence of the
violation, the amount of the penalty, or both the occurrence of the
violation and the amount of the penalty.

{g) Within 20 days after the date the person receives the
notice, the person in writing may accept the determination and
recommended penalty of the depariment or may make a written
request for a hearing on the occurrence of the violation, the amount
of the penalty, or both the occurrence of the violation and the amount
of the penalty.

(h} If the person accepts the determination and recommended
penalty of the department or fails to respond to the notice in a timely
manner, the executive director shall issue an order and impose the
recommended penalty.

(i) If the person requests a hearing, the depariment shall set
a hearing and give nolice of the hearing to the person. The hearing
shall be held by an administrative law judge of the State Office of
Administrative Hearings. The administralive law judge shall make
findings of fact and conclusions of law and issue a final decision

finding that a violation has occurred and imposing a penalty or
finding that no violation occurred.

() The naotice of the administrative law judge's order given to
the person under Chapter 2001, Government Code, must include a
statement of the right of the person to judicial review of the order.

{k) Within 30 days after the date the administrative law judge's
order becomes final as provided by Section 2001,144, Govemment
Code, the person shall:

(1) pay the amount of the penalty;

(2) pay the amount of the penalty and file a petition for judicial
review contesting the occurrence of the violation, the amount of the
penalty, or both the occurrence of the violation and the amount of
the penalty; or

(3) without paying the amount of the penalty, file a petition for
judicial review contesting the occurrence of the violation, the amount
of the penalty, or both the occurrence of the violation and the amount
of the penalty.

{I} Within the 30-day period, a person who acts under
Subsection {k){3) may:

(1) stay enforcement of the penalty by:

{A) paying the amount of the penalty to the court for placement
in an escrow account; or

{B} giving to the court a supersedeas bond that is approved by
the court for the amount of the penalty and that is effective until all
Judicial review of the order is final; or

{2) request the court to stay enforcement of the penalty by:

{A} filing with the court a sworn affidavit of the person stating
that the person is financially unable to pay the amount of the penalty
and is financially unable to give the supersedeas bond; and

(B) giving a copy of the affidavit to the department by
certified mail,

(m} On receipt of a copy of an affidavit under Subsection {1)(2),
the department may file with the court, within five days after the date
the copy is received, a contest to the affidavit. The court shall hold
a hearing on the facts alleged in the affidavit as soon as practicable
and shall stay the enforcement of the penalty on finding that the
alleged facts are true. The person who files an affidavit has the
burden of proving that the person is financially unable to pay the
amount of the penalty and to give a supersedeas bond.

(n} If the person does not pay the amount of the penalty and
the enforcement of the penalty is not stayed, the department may
refer the matter to the attorney general for collection of the amount
of the penalty.

{o) Judicial review of the order;

(1) is instituted by filing a petition as provided by Subchapter G,
Chapter 2001, Government Code; and

{2} is under the substantial evidence rule.

{p) If the court sustains the occurrence of the violation, the
court may uphold or reduce the amount of the penalty and order the
person to pay the full or reduced amount of the penalty. If the court
does not sustain the occurrence of the violation, the court shall order
that no penalty is owed.

(g} When the judgment of the court becomes final, the court
shall proceed under this subsection. If the person paid the amount
of the penalty and if that amount is reduced or is not upheld by the
court, the court shall order that the appropriate amount plus accrued
interest be remitted to the person. The rate of the interest is the rate
charged on loans to depository institutions by the New York Federal
Reserve Bank, and the interest shall be paid for the period begin-
ning on the date the penalty was paid and ending on the date the
penalty is remitted. If the person gave a supersedeas bond and if the
amount of the penalty is not upheld by the court, the court shall order
the release of the bond. If the person gave a supersedeas bond and
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if the amount of the penalty is reduced, the court shall order
the release of the bond after the person pays the amount.
{r) A penalty collected under this section shall be sent to
the comptroller for deposit in the general revenue fund.
(s) All proceedings under this section are subject to Chapter
2001, Government Code.

SUBCHAPTER F. REGULATION OF EMPLOYER-BASED
DAY-CARE FACILITIES

§ 42.151. DEFINITIONS
In this subchapter:

(1) “Employer-based day-care facility” means a day-care facility
that is:

{A) operated by a small employer to provide care to not mare
than 12 children of the employer's employees; and

{B) located on the employer's premises.

{2) “Small employer” means a corporation, parinership, sole
proprietorship, or other legal entity that employs fewer than 100
full-time employees.

§ 42.152. PERMIT REQUIRED

{a) Except as provided by Subsection (b}, a small employer
may not operate an employer-based day-care facllity unless the
employer holds a permit issued by the department under this
subchapter.

(b) A small employer is not required to obtain a permit to
operate an employer-based day-care facility under this subchapter
if the employer holds a license to operate a child-care facility that
is issued by the department under Subchapter C. An employer that
holds that license must comply with the applicable provisions of
Subchapter C, the applicable rules of the depariment, and any
specific terms of the license.

{c) Notwithstanding any other law, including Section 42.041,
a small employer that holds a permit issued under this subchapter
is not required to hold a license under Subchapter C to operate
an employer-based day-care facility.

§42.153. APPLICATION; INITIAL INSPECTION AND BACK-
GROUND AND CRIMINAL HISTORY CHECKS

(a) The depariment shall develop and implernent a streamlined
procedure by which a small employer may apply for and be issued a
permit to operate an employer-based day-care facility. The employer
must submit an application for the permit to the department on a
form prescribed by the department.

(b} Except as provided by Section 42.154, on receipt of a
small employer's application for a permit, the department shall:

(1) conduct an initial inspection of the employer-based day-
care facility to ensure that the employer is able to comply with the
provisions of this subchapter and that the facility complies with the
fire safety and sanitation standards of the political subdivision in
which the facility is located; and

{2) conduct a background and criminal history check on each
prospective caregiver whose name is submitted as required by
Section 42.159(a).

{c) The department may charge an applicant an administrative
fee in a reasonable amount that is sufficient to cover the costs of the
department in processing the application.

{d) The department shall process an application not later
than the 30th day after the date the department receives all of the
required information.
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§42.154. CONVERSION OF LICENSE

(a) The department shall develop and implement a procedure
by which a small employer that holds a license to operate a child-
care facility that is issued under Subchapter C before Seplember 1,
2007, may convert the license to a permit under this subchapter.
The procedure must include an abbreviated application form for
use by the employer in applying for the permit,

{b} The depariment may waive the requirements under Section
42.153(b} for an initial inspection or background and criminal his-
tory checks with respect to a facility operated by a small employer
seeking to convert a license to a permit under this section if the
department determines that previously conducted inspections or
background and criminal history checks, as applicable, are sufficient
to ensure the safety of children receiving care at the facility.

§ 42.155. PARENT OR GUARDIAN WITHIN IMMEDIATE VICINITY
An employer-based day-care facility operating under this subchapter
may provide care only for a child whose parent or guardian:

(1) is an employee of the small employer to which the
permit to operate the facility was issued;

{2) works within the same building in which the facility is
located; and

(3) is away from that building only for limited penods, as
defined by department rules, during the hours the child is
receiving care.

§ 42.156. CAREGIVER-TO-CHILD RATIO

An employer-based day-care facility operating under this subchapter
shall maintain a caregiver-to-child ratio of at least one caregiver to
every four children receiving care.

§ 42.157. MINIMUM STANDARDS

The department shall encourage an employer-based day-care
facility operating under this subchapter to comply with the minimum
standards applicable to a child-care facility licensed under
Subchapter C.

§ 42.158. CAREGIVER QUALIFICATIONS
A caregiver employed by an employer-based day-care facility
operating under this subchapter must:

(1) be at least 18 years of age;

(2) have received a high school diploma or its equivalent,
as determined by the department;

(3) receive at least the minimum training required for an
employee of a licensed day-care center as prescribed by department
rules in accordance with Sections 42.042(p) and 42.0421;

(4) have a Child Development Associate or Certified Child-Care
Professional credential or an equivalent credential, as determined
by the depariment; and

(5) not have been precluded from providing direct care or
having direct access to a child by the department based on the
results of a background and criminal history check conducted
under Section 42.159.

§ 42.159. BACKGROUND AND CRIMINAL HISTORY CHECKS
REQUIRED

(a) In accordance with rules adopted by the executive
commissioner, a small employer shall, when applying for a permit
under this subchapter and at least once during each 24 months after
receiving that permit, submit to the department for use in conducting
background and ¢riminal history checks:

(1) the name of any director of the employer-based day-care
facility and the name of each caregiver employed at the facility to
provide care to children; and



(2) the name of each person 14 years of age or older who
will regularly or frequently be staying or working at the facility while
children are being provided care.

(b) The small employer shall also submit to the depariment for
use in conducting background and criminal history checks the name
of each prospeclive caregiver who will provide care to children at the
facility or other prospective employee who will have direct access
to those children.

{c) The department shall conduct background and criminal
history checks using:

(1) the information provided under Subsection (a) or {b), as
applicable;

{2) the information made available by the Depariment of Public
Safety under Section 411.114, Govemment Code, or by the Federal
Bureau of Investigation or other criminal justice agency under Sec-
tion 411.087, Govemment Code; and

(3) the department’s records of reported abuse and neglect.

{d) For purposes of Sections 411,114 and 411.087,
Govemment Code:

(1) a small employer that applies for a permit is considered
an applicant for a license under this chapter; and

(2) an employer-based day-care facility operating under a
permit issued under this subchapter is considered a child-care
facility licensed under this chapter.

(&) The department shall require the small employer to pay to
the department a fee in an amount not to exceed the administrative
costs the department incurs in conducting a background and criminal
history check under this section,

§ 42.160. APPLICABILITY OF OTHER LAW

Except as otherwise provided by this subchapter, an employer-
based day-care facility operating under this subchapter is not a
child-care facility, as defined by Section 42.002, and the provisions
of this chapter and the department's rules that apply to a child-care
facility licensed under Subchapter C do not apply to an employer-
based day-care facility.

§ 42.161. REPORTING OF INCIDENTS AND VIOLATIONS
An employer-based day-care facility operating under this
subchapler and each employee of that facility are subject to
the reporting requirements of Section 42.063 to the same
extent a licensed child-care facility and employees of licensed
child-care facilities are subject to that section.

§ 42.162. AUTHORITY TO CONDUCT LIMITED INSPECTIONS

(a) The department may inspect an employer-based day-care
facility operating under this subchapter if the department receives
a complaint or report of child abuse or neglect alleged to have
occurred at the facility.

{b) If the department inspects an employer-based day-care
facility as authorized by this section, the department may require
the small employer operating the facility to take appropriate
corrective action the department determines necessary to comply
with the requirements of this subchapter and to ensure the health
and safety of children receiving care at the facility, The department
may continue to inspect the facility until corrective action is taken
and for a reasonable time after that action is taken fo ensure
continued compliance,

(c) The department may charge a small employer issued a per-
mit under this subchapter a reasonable fee for the cost of services
provided by the department in formulating, monitoning,
and implementing a corrective action plan under this section.

§ 42.163. SUSPENSION, DENIAL, OR REVOCATION

(a) The department may suspend, deny, or revoke a permit
issued to a small employer under this subchapter if the employer
does not comply with the provisions of this subchapter or any
applicable department rules.

(b) The depariment may refuse to issue a permit under this
subchapter to a small employer that had its authorization to operate
a child-care facility issued under another subchapter revoked,
suspended, or not renewed for a reason relating to child health
or safety as determined by the department.

{c) An employer-based day-care facility is subject to the
emergency suspension of its permit to operate and to closure
under Section 42.073 to the same extent and in the same manner
as a licensed child-care facility is subject to that section,

DEFINITIONS OF “ABUSE™ AND “NEGLECT”

Excerpt from the Texas Family Code

Subtitle E. Protection of the Child

Chapter 261. Investigation of Report of Child Abuse or Neglect
Subchapter E. Investigation of Abuse, Neglect or Exploitation in
Certain Facilities

§ 261.401. AGENCY INVESTIGATION

(a) Notwithstanding Section 261.001, in this section:

(1) "Abuse” means an intentional, knawing, or reckless act
or omission by an employee, volunteer, or other individual working
under the auspices of a facility or program that causes or may cause
emolional harm or physical injury to, or the death of, a child served
by the facility or program as further described by rule or policy.

{2) "Exploitation” means the illegal or improper use of a child
or of the resources of a child for monetary or personal benefit, profil,
or gain by an employee, volunteer, or other individual warking under
the auspices of a facility or program as further described by rule or
policy.

(3) “Neglect” means a negligent act or omission by an em-
ployee, volunteer, or other individual working under the auspices of
a facility or program, including failure to comply with an individual
treatment plan, plan of care, or individualized service plan, that
causes or may cause substantial emotional harm or physical injury
to, or the death of, a child served by the facility or program as
further described by rule or policy.
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This Is a publication of the Texas Human Resources Code, Chapter 42 and an excerpt form the Texas Family Code, Chapter 261.
These are the laws that require the Texas Department of Family and Protective Services (DFPS) to regulate child-care and child-placing
activities in Texas, to investigate alleged abuse and neglect in child-care facilities, and to create and enforce minimum standards.

The Texas Legislature made changes to these laws during the 2009 81st Regular Texas Legislative session. The following are
highlights of these changes:

Affecting all types of operations regulated by Child Care Licensing, the 81st Legislature:

«  Amended Section 42.002 (Definitions) in multiple subsections for Day Care and Residential Care operations;

»  Revised Section 42.041 (Required License or Accreditation) by deleting (b-1) language on Accreditation and deleting
reference to attemative accreditation in title of section and amending and adding exemption categories;

«  Amended Section 42.0421 (Minimum Training Standards) by adding Subsection (e) requiring at least two hours of
annual training on transportation safety for certain types of operations;

= Revised Section 42.0431 (Enforcement Of Screening Requirements Relating To Vision, Hearing, And Other Special Senses
And Communication Disorders) by deleting (c) pertaining to enforcement of screening requirements relating to vision,
hearing, and other special senses and communication disorders for non-existent subchapter on altemative accreditation;

e Added Section 42.04412 (Interference with Inspection; Court Order) conceming consequences for interfering with
investigations or inspections of a facility or family home and process for oblaining court orders;

e Amended Section 42.056 {Required Background And Criminal History Checks; Criminal Penatties) with thorough
revisions of background check requirements;

«  Amended Section 42.074 (Injunctive Relief) by expanding DFPS’s authority and prompting operations to comply with
permits and exemption requirements;

»  Amended Section 42.075 (Civil Penalty) by extending the application of civil penalties to persons who knowingly fail
to meet criterion for exemption and engages in activities requiring licensure or registration; and

»  Amended Section 42.077 {Notice Of Action Against Facility Or Family Home) by adding an option for DFPS to publish
notice of revocation and suspensions in the Public and Provider site.

Affecting only residential (24 hour) child-care operations and child-placing agencies, the 81st Legislature:

e  Amended Section 42.002 (Definitions) subsections (4) and (19) by revising the definitions of General Residentia!
Operation and Residential Child-Care Facility;

¢  Added Section 42.003 (Reference To Child-Care Institution) to highlight that any reference in statute to an institution is
equal to the new term general residential operations, although the legislature also substituted the new term throughout
Chapter 42; and

o Added Section 42,0452 (Foster Parent Rights And Responsibilities Statement) to require DFPS to develop a writlen statement that
lists the rights and responsibilities of a foster parent in a foster home or an agency foster home.

Affecting only child day-care operations (including child care homes), the 84st Legislature:

«  Amended Section 42.002 (Definitions) subsections (7}, {8), and (17) by revising the definitions of "Day-Care Center,”
"Group Day-Care Home,” and “regular care”; also added subsections (20) and (21) that provides definitions for
Before-School and After-School programs and School Age programs; and introduced a definition for "Children’s Product”;

o Amended Section 42.042 (Rules and Standards) by adding subsections (g){6) and (g)(7) on recognizing other type of
services and creating minimum standards for before-schoo! or after-school programs and for school-age programs, {g-1)
with a specific requirement for the development of standards for school-age programs, and (g-2) regarding specific
requirements for the creation of standards for child-care centers located in temporary shelters;

e Added Section 42.0423 {Children's Product Safety For Certain Nonresidential Child-Care Facilities);

e Amended Section 42.055 (Sign Posting) by adding Subsection {a-1) requiring information on how to access a listing of unsafe
chifdren’s products;

e Added Section Sec. 42.064 (Information Regarding Gang-Free Zones);

¢ Amended Section 42.072 (License, Listing, Or Registration Denial, Suspension, Or Revocation) making anyone who
loses a license via adverse action ineligible for apply for another permit for five years;

»  Amended Section 42.073 (Emergency Suspension And Closure Of A Facility Or Family Home) by making all emergency
suspensions for 30-days after the effective date of the order; and

¢  Amended Section 42.151 (Regulation Of Employer-Based Day Care Facilities- Definitions) so that a small employer can
now have 100 full-time employees.
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INTRODUCTION

Cerlain changes were made to Chapter 42 of the Human Resources Code during the 81st Legislative session.

CHAPTER 42. REGULATION OF CERTAIN FACILITIES, HOMES, AND AGENCIES THAT PROVIDECHILD-CARE SERVICES

SUBCHAPTER A. GENERAL PROVISIONS

Sec.42.001.  Purpose

Sec.42.002.  Definitions

Sec.42.003.  Reference to Child-Care Institution

SUBCHAPTER 8. ADMINISTRATIVE PROVISIONS

Sec.42.021.  Division Designated

Sec.42.0211.  Safely Specialists, Risk Analysts, And
Performance Management

Sec.42.022t.  Commitiee On Licensing Standards

Sec. 42.023.  Annual Report

Sec.42024.  Administrative Procedure

SUBCHAPTER C. REGULATION OF CHILD-CARE FACILITIES'

Sec.42.041.,  Required Licansel

iSec. 42.042.  Rules And Standands,

1Sec. 42,0421, 'Minimum Training Standards

Sec. 42.0422.  Restraint and Seclusion

Sec.42.0423.  Children's Product Safety For Certain
Nonresidential Child-Care Facilities.

Sec.42.0425.  Assessment Services

Sec. 42.0426.  Training Of Personnel

Sec.42.0427.  Parental Visitation

Sec.42.043.  Rules For Immunizations

Sec. 420431.  Enforcement Of Screening Requirements
Relating To Vision, Hearing And Qther
Special Senses And Communication Disorders

Sec.42.044.  Inspections

Sec.42.0441.  Inspection Results For Certain
Nonresidential Child-Care Facilities

Sec. 42.04411.  Inspection Results and Exit Conference for
Residential Child-Care Facilities

Sec. 42.04412. Interference with Inspection; Court Order

Sec.42.0442.  Coordination Of Inspections; Elimination Of
Duplicative Inspections

Sec. 42.0443.  Coordination Of Fire Safety And Sanitation
Inspections

Sec. 42,0443,  Inspection Information Dalabase

Sec. 42.0445.  Required Background Seatch Of Central Registry
Of Reported Cases Of Child Abuse Or Neglect

Sec. 42.0446.  Removal Of Certain Investigation Information
From Intemet Website

Sec. 42.0447.  False Report; Criminal Penalty

Sec. 42.0448.  Notification Of Family Violence Calls

Sec. 42.0449.  Required Actions After Notice Of Family
Violence Call

Sec.42.045.  Records

Sec. 42.0451.  Database Of Foster Homes; Information
Provided To Department Of Public Safety

Sec. 42.0452.  Fosler Parent Rights And Responsibilities
Statement

Sec.42.046.  Application For License, Listing, Or
Registration

Sec. 42.046t.  Public Notice And Hearing In Certain
Counties: Residenttal Child Care

Sec.42.047.  Consultations

Sec.42.048.  Licensing

Sec.42.049.  Liability Insurance Required

Sec. 42.050 License Renewal

Sec.42.05t.  Inilial License

Sec. 42.052.  Cerlification, Listing, And Registration

Sec.42.0521.  Deposit Of Fees

Sec.42.0522.  Public Advertisement Of Family Homes

Sec.42.053.  Agency Foster Homes And Agency Foster
Group Homes

Sec. 42.0535.  Required Information For Venfication

Sec.42.0536.  Transfer Of Agency Foster Home

Sec.42.054,  Fees

Sec.42.055.  Sign Posting

Sec. 42,0551,  Posting of Employee List

Sec.42.056.  Required Background And Criminal History
Checks; Criminal Penalties

Sec. 42.0561.  Information Relating To Family Viclence Reports

Sec. 42.057.  Drug Testing

Sec. 42.058.  Competitive Bidding Or Advertisement Rules

Sec. 42.059.  Required Affidavit For Applicants For Employment
With Facility Or Registered Family Home

Sec.42.060.  Carbon Monoxide Detectors

Sec.42.062. Certain Employment Prohibited

Sec. 42.063.  Reporting of Incidents and Violations

Sec. 42.064.  Information Regarding Gang-Free Zones

SUBCHAPTER D. REMECIES

Sec. 42.0705.  Range Of Penalties

Sec.42.07t.  Suspension, Evaluation, Or Probation Of
License Or Registration

Sec.42.07t5.  Costs Charged To Facility Or Family Home

Sec.42.072.  License, Listing, Or Registration Denial,
Suspension, Or Revocation

Sec.42.073.  Emergency Suspension And Closure Of
A Facility Or Family Home

Sec.42,074.  Injunclive Relief

Sec.42.075.  Civil Penalty

Sec.42076.  Criminal Penalties

Sec. 42.076t.  Criminal Penalty For Operating Day-Care Center
Without Qualified Director

Sec.42.077.  Notice Of Action Against Facility Or Family Home

Sec.42.078.  Administrative Penalty

SUBCHAPTER F. REGULATION OF EMPLOYER-BASED

DAY-CARE FACILITIES

Sec.42.151.  Definitions

Sec. 42.152.  Permit Required

Sec.42.153.  Application; Inifial Inspection And Background
And Criminal History Checks

Sec. 42154,  Conversion Of License

Sec.42.155.  Parent Or Guardian Within Immediate Vicinity

Sec.42.156.  Caregiver-To-Child Raio

Sec.42.157.  Minimum Standards

Sec.42.158.  Caregiver Qualifications

Sec.42.159.  Background And Criminal History Checks Required

Sec.42.160.  Applicability Of Other Law

Sec.42.161.  Reporting Of Incidents And Violations

Sec.42.162.  Authorily To Conduct Limited Inspections

Sec.42.163.  Suspension, Denial, Or Revocation

TEXAS FAMILY CODE, Excemts
DEFINITIONS, (Definitions Of “Abuse” And “Neglect’)

Sec. 261.401.
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SUBCHAPTER A. GENERAL PROVISIONS

§ 42.001, PURPQSE

The purpose of this chapter is to protect the health, safety, and well-
being of the children of the state who reside in child-care facilities by
establishing statewide minimum standards for their safety and pro-
tection and by regulating the facilities through a licensing program.

It is the policy of the state to ensure the protection of all children
under care in child-care facilities and to encourage and assist in the
improvement of child- care programs. It is also the intent of the legis-
lature that freedom of religion of all citizens is inviolate. With respect
to a school or child-care facility sponsered by a religious organiza-
tion, nothing in this chapter gives a governmental agency authority to
regulate, control, supervise, or in any way be involved in the:

{1) form, manner, or content of religious instruction, ministry,
teaching, or the curriculum offered by the school or facility;

(2) ability of the school or facility to select and supervise
qualified personnel, and otherwise control the terms of employment,
including the right to employ individuals who share the religious
views of the school or facility,

(3) internal self-governance and autonomy of the school
or facility; or

(4) religious environment of the school or facility, such as
symbols, art, icons, and scripture.

§ 42.002. DEFINITIONS
In this chapter:

(1) *Child” means a person under 18 years of age.

{2) “Division” means the division designated by the department
to camry out the provisions of this chapter.

{3) “Child-care facility” means a facility licensed, certified, or
registered by the department to provide assessment, care, training,
education, custody, treatment, or supervision for a child who is not
related by blood, marriage, or adoption to the owner or operator of
the facility, for all or part of the 24-hour day, whether or not the
facility is operated for profit or charges for the services it offers.

(4) “General residential operation” means a child-care facility
that provides care for more than 12 children for 24 hours a day,
including facilities known as children's homes, halfway houses,
residential treatment centers, emergency shelters, and therapeutic
camps.

(5) “Foster group home" means a child<care facility that
provides care for 7 to 12 children for 24 hours a day.

(6) “Foster home" means a child-care fadility that provides care
for not more than six children for 24 hours a day.

(7) “Day-care center” means a child-care facility that provides
care at a location other than the residence of the director, owner,
or operator of the child-care facility for seven or more children under
14 years of age for less than 24 hours a day, but at least two hours
a day, three or more days a week.

{8) “Group day-care home” means a child-care facility that
provides care at the residence of the director, owner, or operator of
the child-care facility for seven or more children under 14 years of
age for less than 24 hours a day, but at least two hours a day, three
or more days a week.

{9) “Family home" means a home that provides regular care in
the caretaker's own residence for not more than six children under
14 years of age, excluding children who are related to the caretaker,
and that provides care after school hours for not more than six ad-
ditional elementary school children, but the total number of children,
including children who are related to the caretaker, does not exceed
12 at any given time. The term does not include a home that pro-
vides care exclusively for any number of children who are related to
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the caretaker.

(10) “Agency foster group home” means a facility that provides
care for seven to 12 children for 24 hours a day, is used only by a
licensed child-placing agency, and meets department standards.

(11) “Agency foster home” means a facility that provides care
for not more than six children for 24 hours a day, is used only by
a licensed child-placing agency, and meets department standards.

{12) “Child-placing agency” means a person, including an
organization, other than the natural parents or guardian of a child
who plans for the placement of or places a child in a child-care
facility, agency foster home, agency foster group home, or adoptive
home,
agencies.

(14) “State of Texas” or “state” does not include political
subdivisions of the state.

(15) “Religious organization™ means a church, synagogue,
or other religious institution whose purpose is fo support and serve
the propagation of truly held religious beliefs.

(16) “Children who are related to the caretaker” means children
who are the children, grandchildren, siblings, great-grandchildren,
first cousins, nieces, or nephews of the caretaker, whether by affinity
or consanguinity or as the result of a relationship created by court
decree.

{17) "Regular care” means care that is provided at least:

(A} four hours a day, three or more days a week, for three
or more consecutive weeks; or

{B) four hours a day for 40 or more days in a period of 12
months.

{18) *Controlling person” means a person who, either alone
or in connection with others, has the ability to directly or indirectly
influence or direct the management, expenditures, or policies of a
residential child-care facility.

(19) "Residential child-care facility” means a facility licensed or
certified by the department that operates, for all of the 24-hour day.
The term includes general residential operations, child-placing
agencies, foster group homes, foster homes, agency foster group
homes, and agency foster homes.

(20} “Before-school or after-school program” means a child-
care facility that provides care before or afier, or before and after,
the customary school day and during school holidays, for at least
two hours a day, three days a week, to children who attend pre-
kindergarten through grade six.

(20) “Children’s product” means a product that is designed or
intended to be used by a child under 13 years of age or used by a
caregiver during the care of a child under 13 years of age. The term
does not include;

{(A) anitem that is not designed or intended to be used solely
or primarily by a child under 13 years of age or in the care of a child
under 13 years of age;

(B} a medication, a drug, foed, or another item that is intended
to be ingested; or

(C) clothing.

{21) “School-age program” means a child-care facility that
provides supervision, along with recreation or skills instruction or
training, and may provide transportation, before or after the custom-
ary school day, for at least two hours a day, three days a week, to
children attending prekindergarten through grade six. A schocl-age
program may also operate during school holidays, the summer
penod, or any other time when school is not in session,



§42.003. REFERENCE TQ CHILD-CARE INSTITUTION
Areference in law to a “child-care institution® means a general
residential operation.

SUBCHAPTER B, ADMINISTRATIVE PROVISIONS

§ 42.021. DIVISION DESIGNATED

{a) The department may designate a division within the
department to carry out responsibilities the department may
delegate or assign under this chapter. The department shall
ensure the independence of the division from the child protective
services division,

{b) The commissioner shall appoin as director of a division
designated under Subsection {a) a person who meets the qualifica-
tions set by the executive commissioner. The commissioner shall
ensure the director's independence from the child protective services
division and may not terminate the director without the approval of
the executive commissioner.

{c) The department shall employ sufficient personnel and
provide fraining for the personnel to carry out the provisions of
this chapter.

{d) The commissioner may divide the state into regions for
the purpose of administering this chapter.

§ 42.0211. SAFETY SPECIALISTS, RISK ANALYSTS,
AND PERFORMANCE MANAGEMENT

(a) The division shall employ at least one specially trained
investigation safety specialist, whose duties include the duty to:

{1) review and evaluate the intake of reports that include
allegations associated with a higher risk of harm to the child; and

{2} consult with the assigned investigator to provide specialized
guidance and resources o assist the investigation.

(b) The division shall employ at least one risk analyst, whose
duties include the duty to:

(1) identify facilities, including child-placing agencies, whose
compliance histories indicate the potential for a higher risk of harm
to children in the care of the facility;

{2) review the manitoring and inspection reports for any
facilities described by Subdivision (1) to assess the quality of the
investigation or monitoring; and

(3) identify any additional monitoring or enforcement action
that may be appropriate to ensure the safety of a child in the care
of the facility.

(c) The division must include a performance management unit
with duties that include:

(1) conducting quality assurance reviews of randomly selected
monitoring and investigative reports to ensure compliance with all
relevant laws, rules, and agency policies; and

{2} making recommendations to improve the quality and
consistency of monitoring and investigations.

§ 42.0221. COMMITTEE ON LICENSING STANDARDS

{a) The committee on licensing standards is composed of
seven members appointed by the governor as follows:

(1) one member who operates a residential child-care facility
licensed by the department,;

{2) one member who operates a child-placing agency licensed
by the department;

{3) one member who operates a licensed child-care facility
that provides care for children for less than 24 hours a day;

(4) one member who is a parent, guardian, or custodian of a
child who uses a facility licensed by the department,

{5) one member who is an expert in the field of child care and
child development; and

(6) two members employed by the department who work with
facilities licensed by the department,

(b) Members of the committee serve two-year terms, with the
terms of three or four members, as appropnate, expiring February
1 of each year,

(c) The governor shall designate a member of the committee
to serve as the presiding officer.

(d) The committee shall meet twice a year at the call of the
presiding officer.

(e} The committee shall review and analyze the information
provided by the department and committee members and shall
make recommendations for policy and statutory changes relating
to licensing standards and facility inspections. The review and
analysis by the committee shall include the analysis of:

{1} the deaths of children who are in substitute care, including
reports and findings of child fatality review teams under Subchapter
F, Chapter 264, Family Code;

{2) the types of licensing violations for each weighted risk
and region;

{3) the details of administrative reviews and appeals; and

{4) the type of technical assistance provided and the
qualifications of those providing technical assistance.

{f) The committee shall report its findings and recommenda-
tions to the department and the legislature not later than
December 1 of each year.

§42.023. ANNUAL REPORT

(a) The department shall prepare an annual written report
regarding the department’s activities under this chapter,

(b} The annual report shall include:

(1) a report by regions of applications for licensure or
certification, of initial licenses issued, denied, or revoked, of licenses
issued, denied, suspended or revoked, of emergency closures and
injunctions, and of the compliance of state-operated agencies, if
such agencies exist, with certification requirements;

{2) a summary of the fraining programs required by the
department and their effectiveness

(3) a summary of training and other professional development
opportunities offered to facilities’ staffs;

{4} a report of new administrative procedures, of the number
of staff and staff changes, and of plans for the coming year; and

{5} a report of trends in licensing violations on a statewide and
regional basis and the depariment’s plans to address those trends
through the provision of technical assistance.

(c) Copies of the annual report shall be available to any state
citizen on request.

§ 42.024. ADMINISTRATIVE PROCEDURE

Chapter 2001, Government Code applies to all procedures under
this chapter except where it is conlrary to or inconsistent with the
provisions of this chapler.

SUBCHAPTER C. REGULATION OF CHILD-CARE
FACILITIES

§ 42,041, REQUIRED LICENSE

.{a) No person may opsrale a child-care facility or child-placing
agency withou! a license issued by the department or a certificate
to operate under accredilation issued by the department under
Subchapter E.

{b) This section does not apply fo:
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(1) a state-operated facility;

(2) an agency foster home or agency foster group home;

(3) a facility that is operated in connection with a shopping
center, business, religious organization, or establishment where
children are cared for during short periods while parents or persons
responsible for the children are attending religious services,
shopping, or engaging in other activities, including retreats or
classes for religious instruction, on or near the premises, that
does not advertise as a child-care facility or day-care center,
and that informs parents that it is not licensed by the state;

{4) a school or class for religious instruction that does not
last longer than two weeks and is conducted by a religious
organization during the summer manths;

(5) a youth camp licensed by the Depariment of State
and Health Services;

(6) a facility licensed, operated, certified, or registered by
another state agency;

(7) an educational facility that is accredited by the Texas
Education Agency, the Southern Association of Colleges and
Scheols, or an accreditation body that is a member of the Texas
Private School Accreditation Commission and that operates
primarily for educational purposes for prekindergarten and above,
a before-school or after-school program operated directly by an
accredited educational facility, or a before-school or after-school
program operated by another entity under contract with the
educational facility, if the Texas Education Agency, the Southern
Association of Colleges and Schools, or the other accreditation body,
as applicable, has approved the curriculum content of the before-
school or after-school program operated under the contract;

{8) an educational facility that operates solely for educational
purposes for prekindergarten af least grade two, that does not
provide custodial care for more than one hour during the hours
before or after the customary school day, and that is a member
of an organization that promuigates, publishes, and requires
compliance with health, safety, fire, and sanitation standards
equal to standards required by state, municipal, and county codes;

(9) a kindergarten or preschocl educational program that is
operated as part of a public school or a private scheol accredited
by the Texas Education Agency, that offers educational programs
through grade six, and that does not provide custodial care during
the hours before or after the customary school day;

{10) a family home, whether registered or listed;

{11} an educational facility that is integral to and inseparable
from its sponsoring religious organization or an educational facility
both of which do not provide custodial care for more than two hours
maximum per day, and that offers an educational program for
one or more of the following: prekindergarten through at least
grade three, elementary grades, or secondary grades;

(12) an emergency shelter facility providing shelter to minor
mothers who are the sole support of their natural children under
Section 32.201, Family Code, unless the facility would otherwise
require a license as a child-care facility under this section;

{13} a juvenile detention facility certified under Section 51.12,
Family Code, a juvenile facility providing services solely for the
Texas Youth Commission, or any other comectional facility for
children operated or regulated by another state agency or by
a political subdivision of the state;

{14) an elementary-age {ages 5-13) recreation program
operated by a municipality provided the governing body of the
municipality annually adopts standards of care by ordinance after a
public hearing for such programs, that such standards are provided
to the parents of each program participant, and that the ordinances
shall include, at a minimum, staffing ratios, minimum staff
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qualifications, minimum facility, health, and safety standards,
and rmechanisms for monitaring and enforcing the adopted local
standards; and further provided that parents be informed that the
pregram is not licensed by the state and the program may not be
advertised as a child-care facility;

{15) an annual youth camp held in a municipality with a
population of more than 1.5 million that operates for not more than
three months and that has been operated for at least 10 years by
a nonprofit organization that provides care for the homeless;

(16) a food distribution program that:

{A) serves an evening meal to children two years of age
of older; and

(B) is operated by a nonprofit food bank in a nonprofit,
religious, or educational facility for not more than two hours a day
on regular business days;

{17) a child-care facility that operates for less than three
consecutive weeks and less than 40 days in a period of 12 months;

{(18) a program:

{A} in which a child receives direct instruction in a single skill,
talent, ability, expertise, or proficiency;

(B} that does not provide services or offerings that are not
directly related to the single talent, ability, expertise, or proficiency;

(C) that does not advertise or otherwise represent that the
program is a child-care facility, day-care center, or licensed before-
school or after-school program or that the program offers child-care
services;

(D) that informs the parent or guardian:

(i} that the program is not licensed by the state; and

(i) about the physical risks a child may face while
participating in the program; and

{E} that conducts background checks for all program
employees and volunteers who wark with children in the program
using information that is obtained from the Depariment of Public
Safety;

?19) an elementary-age (ages 5-13) recreation program that

(A) adopts standards of care, including standards refating
1o staff ratios, staff training, health, and safety;

(B} provides a mechanism for monitoring and enforcing,
the standards and receiving complaints from perents of enrolled:
children;

|(C) does not advertisa as or otherwise represent the
program as a child-care facility, day-care canler, or ficensed|
before-school or after-school program or that the program offers!
child-care services;

(D) informs parents that the program is not licensed by
the state;

{E) is organized as a nonprofit organization or is located
ion the premises of a participant’s residence;,

(F) does not accept any remuneration other than a nominal
annual membership fee;,

{G) does not solicit donations as compensation or payment!
for any good or service provided as part of the program; and

(H) conducts background checks for all program employees|
and volunieers who work with children in the program using:

{information that is obtained from the Department of Public Safety;

(20) aliving arrangement in a caretaker's home involving
one or more children or a sibling group, excluding children who
are related lo the caretaker, in which the caretaker:

{A) had a prior relationship with the child or sibling group
or other family members of the child or sibling group;

(B) does not care for more than one unrelated child
or sibling group;

(C} does not receive compensation or solicit donations for




the care of the child or sibling group; and

(D) has a written agreement with the parent to care for
the child or sibling groug;

(21} aliving amangement in a caretaker's home involving
one or more children or a sibling group, excluding children who
are related to the caretaker, in which:

(A) the depariment is the managing conservator of the child
or sibling group;

(B} the depariment placed the child or sibling group in the
caretaker's home; and

(C) the caretaker had a long-standing and significant
relationship with the child or sibling group before the child or sibling
group was placed with the caretaker; or

(22) aliving arangement in a caretaker’s home involving
one or moere children or a sibling group, excluding children who are
related to the caretaker, in which the child is in the United States on
a time-limited visa under the sponsorship of the caretaker or of a
sponsofing organization.

{c} A single license that lists addresses and the appropriate
facilities may be issued to a general residential operation that
operates noncontiguous facilities that are across the street from, in
the same city block as, or on the same property as one another and
that are demonstrably a single operation as indicated by patterns of
staffing, finance, administrative supervision, and programs.

{d) Unless accredited under Subchapter E, a facility exempt
from the provisions of Subsection (a) of this section that desires to
receive or participate in federal or state funding shall be required
to cormpty with all other provisions of this chapter and with all
regulations promulgated under this chapter.

{e) The exemptions provided by Subsection (b} of this
section do not affect the authority of local, regional, or state health
department officials, the state fire marshal, or local fire prevention
officials fo inspect child-care facilities,

§ 42.042. RULES AND STANDARDS

(a) The department shall make rules to carry out the provisions
of this chapter.

(b} The department shall conduct a comprehensive review of
all reles and standards at least every six years. For purposes of this
subsection, the six-year period begins on the latest of the date of:

(1} the conclusion of the review of the rules and standards;

{2) a decision by the department not to revise the rules and
standards;

(3) a decision by the board not {o revise the rules and
standards; or

{4) board action adopting new standards.

(c) The department shall provide a standard procedure for
receiving and recording complaints. The executive commissioner
shall adopt rules regarding the receipt of anonymous complaints
made regarding child-care facilities and family homes to limit the
number of anonymous complaints investigated by the depariment,

(d} The department shall provide standard forms for
applications and inspection reports.

(e} The department shall promulgate minimum standards
that apply to licensed child-care facilities and to registered family
homes covered by this chapter and that will:

{1} promote the health, safety, and welfare of children
attending a facility or registered family home;

(2) promote safe, comfortable, and healthy physical facilities
and registered family homes for children;

(3) ensure adequate supervision of children by capable,
qualified, and healthy personnel;

(4) ensure adequate and healthy food service where food

service is offered;

{5) prohibit racial discrimination by child-care facilities and
registered family homes;

(6) require pracedures for parental and guardian consultation
in the formulation of children's educational and therapeutic
programs; and

(7) prevent the breakdown of foster care and adoptive
placement.

(e-1) The department may not prohibit possession of lawfully
permitted firearms and ammunition in a foster home of any type,
including a foster group home, a foster home, an agency foster
group home, and an agency foster home. Minimum standards may
be adopted under this section relating to safety and proper storage
of firearms and ammunition, including standards requiring firearms
and ammunition to be stored separately in locked locations,

{f) In promulgating minimum standards for the provision of
child-care services, the department shall recognize the various
categories of services, including services for specialized care, the
various categories of children and their particular needs, and the
differences in the organization and operation of child-care facilities
and general residential operations. Standards for general residential
operations must require an intake study before a child is placed in
an operation. The intake study may be conducted at a community
mental health and mental retardation center.

(g) In promulgating minimum standards the department may
recognize and treat differently the types of services provided by
the following:

(1) registered family homes;

(2) child-care facilities, including general residential operations,
foster group homes, foster homes, group day-care homes, and
day-care centers;

(3} child-placing agencies;

{4) agency foster homes;

(5} agency foster group homes;

{6) before-school or after-school programs; and

(7} school-age programs.

(g-1) In determining and enforcing minimum standards for
a school-age program, the department shall consider commonly
accepted training methods for the development of a skill, talent,
ability, expertise, or proficiency that are implemented with the
consent of the parent or guardian of the participant and that are
fundamental to the core purpose of the program.

{g-2) The executive commissioner shall adopt specific rules
and minimum standards, including standards relating to background
check information, for a child-care facility that is located in a
termporary shelter, including a family violence shelter or homeless
shelter, in which an adult, accompanied by a child related to the
adult or a child for whom the adult is the managing conservator,
may temporarily reside and that provides care for less than 24 hours
a day for a child accompanying an adult temporarily residing in the
shelter while the adult is not present at the shelter. In adopting the
rules and minimum standards under this subsection, the executive
commissioner shall:

(1} consider the special circumstances and needs of families
that seek temporary shelter;

{2} consider the role of the shelter in assisting and supporting
families in crisis; and

(3) distinguish between a child-care facility that provides care
only for children temporarnly residing in the shelter and a child-care
facility that also provides care for children who are not temporarily
residing in the shelfer.

{h) The department shall promulgate minimum standards for
child-placing agencies.
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{h-1) The executive commissioner shall adopt rules goveming:

(1) the placement and care of children by a child-placing
agency, as necessary to ensure the health and safety of those
children;

(2) the verification and monitoring of agency foster homes,
agency foster group homes, and adoptive homes by a child-placing
agency; and

(3) if appropriate, child-placing agency staffing levels, office
locations, and administration.

(i) Before adopting minimum standards, the department shall;

(1) convene a temporary work group to advise the depart-
ment regarding the proposed standards, composed of at least six
members who represent the diverse geographic regions of this
state, including:

(A} adepariment official designated by the commissioner
to facilitate the work group’s activities,

(B} a person with demonstrated expertise or knowledge
regarding the different types and classifications of child-care
facilities, homes, agencies, or programs that will be covered by
the proposed standards;

(C) a parent with experience related to one of the different
types or classifications of child-care facilities, homes, agencies,
or programs that will be covered by the proposed standards; and

{D) a representative of a nonprofit entity licensed under this
chapter; and

{2) send a copy of the proposed standards to each licensee
covered by the proposed standards at least 60 days before the
standards take effect to provide the licensee an opportunity to
review and to send written suggestions to the depariment.

(i) The depariment may waive compliance with a minimum
standard in a specific instance if it determines that the economic
impact of compliance is sufficiently great to make compliance
impractical.

(k} The department may not regulate or attempt to regulate
or control the content or method of any instruction or curriculum
of a schoo! sponsored by a religious crganization.

() In promulgating minimum standards for the regulation of
family homes that register with the department, the department
must address the minimum qualifications, education, and training
required of a person who operates a family home registered with
the department.

(m) In determining minimum standards relating to staff-to-
child ratios, group sizes, or square footage requirements applicable
to nonresidential child-care facilities that provide care for less than
24 hours a day, the department shall within available appropriations,
conduct a comprehensive cost-benefit analysis and economic
impact study that includes families and licensed child-care providers.

{n) Not later than the 60th day before the date the board adopts
a revision to the minimum standards for child-care facilities, the
department shall present the revision to the appropriate legislative
oversight committees that have jurisdiction over child-care facilities
for review and comment.

(p) The department by rule shall prescribe minimum training
standards for an employee of a regulated child-care facility, including
the time required for completing the training. The department may
not require an employee to repeat required training if the employee
has completed the training within the time prescribed by depart-
ment rule. The department’s local offices shall make available at the
local office locations a copy of the rules regarding minimum training
standards, information enabling the owner or operator of a regulated
facility to apply for training funds from other agencies to lower facility
costs, and any other materials the department may develop to assist
the owner or operator or other entity in providing the training.
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{a) Each residential child-care facility shall notify the
department and the appropriate local law enforcement agency
immediately on determining that a child is missing from the facility.

{r) A residential child-care facility that provides emergency
services may temporarily exceed the facility's capacity for not more
than 48 hours to provide temporary care for a child in an emergency.
The facility shall nofify the department within 24 hours of the
placement that the facility temporarily exceeded the facility's
capacity.

§ 42.0421. MINIMUM TRAINING STANDARDS

(a) The minimum training standards prescribed by the depart-
ment under Section 42.042 {p) for an employee of a day-care center
or group day-care home must include:

(1) eight hours of initial training for an employee of a day-care
center who has no previous fraining or employment experience in a
regulated child-care facility, to be completed before the employee is
given responsibility for a group of children;

(2) 15 hours of annual training for each employee of a day-care
center or group day-care home, excluding the director, which must
include at least six hours of training in one or more of the following
areas:

{A) child growth and development;

(B) guidance and discipline;

(C) age-appropniate cumiculum; and

{D} teacher-child interaction; and

{3) 20 hours of annual training for each director of a day-care
center or group day-care home, which must include at least six
hours of training in one or more of the following areas:

(A) child growth and development;

(B} guidance and discipline;

(C) age-appropriate cummiculum; and

(D) teacher-child interaction.

(b} The minimum training standards prescribed by the
department under Section 42.042 (p) must require an employee
of a licensed day-care center or group day-care home who provides
care for children younger than 24 months of age to receive special
training regarding the care of those children. The special training
must be included as a component of the initial training required by
Subsection (a) (1) and as a one-hour component of the annual
training required by Subsections (a) (2) and (a) (3). The special
training must include information on:

{1} recognizing and preventing shaken baby syndrome;

{2) preventing sudden infant death syndrome; and

(3) understanding early childhood brain development.

{c) The department by rule shall require an operator of a registered
family home who provides care for a child younger than 24 menths of
age io complete one hour of annual training on:

{1) recognizing and preventing shaken baby syndrome;

(2) preventing sudden infant death syndrome; and

{3) understanding early childhood brain development.

(d) Section 42.042(m) does not apply to the minimum
training standards required by this section.

(e) In addition to other training required by this section, the
department by rule shall require an owner, operator, or employee
of a day-care center, group day-care home, registered family home,
child-care institution, foster group home, or agency foster group
home who transports a child under the care of the facility whose
chronological or developmental age is younger than nine years
of age to complete at least two hours of annual fraining on
fransportation safety.



§ 42.0422. RESTRAINT AND SECLUSION

A person providing services to a resident of a general residential
operation, including a state-operated facility that is a residential
treatment center or a general residential operation serving children
with mental retardation, shall comply with Chapter 322, Health and
Safety Code, and the rules adopted under that chapter.

§ 42.0423. CHILDREN'S PRODUCT SAFETY FOR CERTAIN
NONRESIDENTIAL CHILD-CARE FACILITIES

{a} This section applies only to a licensed day-care cenler,
licensed group day-care home, or registered family home.

(b) Achildren's product is presumed to be unsafe for purposes
of this section if it has been recalled for any reason by the United
States Consumer Product Safety Commission and the recall has
not been rescinded.

(c) Achildren's product that has been recalled for any reason
by the United States Consumer Product Safety Commission is not
presumed fo be unsafe if the product has been remanufactured or
retrofitted so that the product is safe.

(d) The department shall include on its public Internet website
alink to the United States Consumer Product Safety Commission’s
Internet website.

(e) A child-care facility subject to this section may not use an
unsafe children's product or have an unsafe children’s product on
the premises of the child-care facility unless:

(1) the product is an antique or collectible children's product
and is not used by, or accessible to, any child in the child-care
facility; or

(2) the unsafe children’s product is being retrofitted to make
it safe and the product is not used by, or accessible to, any child in
the child-care facility,

(f) The department shall notify a child-care facility subject to
this section of the provisions of this section in plain, nontechnical
language that will enable the child-care facility to effeclively inspect
the children’s products at the facility and identify unsafe children’s
products. The department shall provide the notice required by this
subsection:

{1) during the department's pre-application interview for a
license, registration, or certification; and

(2) during an inspection.

(g} At least annually, each child-care facility subject to this
section shall certify in writing that the facility has reviewed each of
the bulletins and notices issued by the United States Consumer
Product Safety Commission regarding unsafe children's products
and that there are no unsafe products in the facility except products
described by Subsection (g). The facility shall retain the certification
form completed by each facility in the facility's licensing file.

{h} The executive commissioner of the Health and Human
Services Commission shall adopt rules and forms necessary to
implement this section.

§ 42.0425. ASSESSMENT SERVICES

{a) The department by rule shall regulate assessment
services provided by child-care facilities or child-placing agencies.

A childcare facility or child-placing agency may not provide
assessment services unless specifically authorized by the
department.

(b} The department by rule shall establish minimum slandards
for assessment services. The standards must provide that consider-
ation is given to the individual needs of a child, the appropriate place
for provision of services, and the factors listed in Section 42.042(e).

(c) In this section, “assessment services” means the determina-
tion of the placement needs of a child who requires substitute care.

§42.0426. TRAINING OF PERSONNEL

(a) A licensed facility shall provide training for staff members in:

(1) the recognition of symptoms of child abuse, neglect, and
sexual molestation and the responsibility and procedure of reporting
suspected occurrences of child abuse, neglect, and sexual
molestation to the depariment or other appropriate entity;

{2) the application of first aid; and

{3} the prevention and spread of communicable diseases.

(b) A residential child-care facility shall implement a behavior
intervention program approved by the depariment for the benefit of
a child served by the facility who needs assistance in managing the
child’s conduct. The program must include:

(1) behavior intervention instruction for staff members who
work directly with children served by the facility; and

{2) training for all employees regarding the risks associated
with the use of prone restraints.

§42.0427. PARENTAL VISITATION

All areas of a licensed facility must be accessible to a parent of
a child who is receiving care at the facility if the parent visits the
child during the facility’s hours of operation.

§42.043. RULES FOR IMMUNIZATIONS

{a) The department shall make rules for the immunization
of children in facilities regulated under this chapter.

{b} The department shall require that each child at an
appropriate age have a test for tuberculosis and be immunized
against diphthenia, tetanus, poliomyelitis, mumps, rubella, and
rubeola, invasive pneumococcal disease, and hepatitis A and
against any other communicable disease as recommended by the
Department of State Health Services. The immunization must be
effective on the date of first entry into the facility. However, a child
may be provisionally admitted if the required immunizations have
begun and are completed as rapidly as medically feasible.

{c) The Texas Department of Health shall make rules for the
provisional admission of children to facilities regulated under this
chapter and may modify or delete any of the immunizations listed
in Subsection (b) of this section or require additional immunizations
as a requirement for admission to a facility.

{d) No immunization may be required for admission to a
facility regulated under this chapter if a person applying for
a child's admission submits one of the following affidavits:

{1} an affidavit signed by a licensed physician stating that the
immunization poses a significant risk to the health and well-being
of the child or a member of the child's family or household; or

{2) an affidavit signed by the child's parent or guardian stating
that the applicant declines immunization for reasons of conscience,
including a religious belief.

(d-1) An affidavit submitted under Section (d}(2) must be on
a form described by Section 161.0041, Health and Safety Code,
and must be submitted not later than the 90th day after the date
the affidavit is notarized.

(e} Each regulated facility shall keep an individual
immunization record for each child admitted, and the records
shall be open for inspection by the department at all reasonable
times.

() The Texas Department of Health shall provide the
immunizations required by this section to children in areas
where there is no local provision of these services.
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§ 42.0431. ENFORCEMENT OF SCREENING REQUIREMENTS
RELATING TO VISION, HEARING, AND OTHER SPECIAL
SENSES AND COMMUNICATION DISORDERS

(a) The department, after consultation with the Texas
Department of Health, shall adopt rules necessary to ensure that
children receiving care at a day-care center or group day-care home
licensed under this chapter are screened for vision, hearing, and any
other special senses or communication disorders in compliance with
rules adopted by the Texas Board of Health under Section 36.004,
Health and Safety Code.

{b) Each day-care center or group day-care home licensed
under this chapter shall maintain individual screening records for
children attending the facility who are required to be screened, and
the department may inspect those records at any reasonable time,
The department shall coordinate the monitoring inspections in com-
pliance with protocol agreements adopted between the department
and the Texas Department of Health pursuant to Section 42.0442,

§ 42.044. INSPECTIONS

{a) An authorized representative of the department may visit
a facility regulated under this chapter or a registered family home
during operating hours to investigate, inspect, and evaluate.

(b) The department shall inspect all licensed or certified facili-
ties at least once a year and may inspect other facilities or registered
family homes as necessary. The department shall investigate a listed
family home when the department receives a complaint of abuse or
neglect of a child, as defined by Section 261.401, Family Code. At
least one of the annual visits must be unannounced and all may be
unannounced.

(b-1) At least one of the unannounced, annual inspections
of a residential child-care facility must be conducted by a team of
at least two residential child-care monitering staff, and, if feasible,
members of the inspection team must be from different residential
child-care monitoning units.

{b-2) Except as otherwise provided by this subsection,
during an unannounced annual inspection of a day-care center, the
department shall meet with the director designated by the day-care
center as having daily, on-site responsibility for the operation of the
day-care center to assess whether the direcior meets the qualifica-
tions of a director specified by this chapter and department rules,

If the director is not present duning the unannounced annual
inspection, the department shall schedule a subsequent meeting
with the director for that purpose and shall conduct that meeting
at the day-care center.

{c) The department must investigate a facility regulated
under this chapter or a registered family home when a complaint
is received. The representative of the department must notify the
operator of a registered family home or the director or authorized
representative of a regulated facility when a complaint is being
investigated and report in writing the results of the investigation to
the family home's operator or to the regulated facility's director or
the director's authorized representative.

{d) The department may call on political subdivisions and
governmental agencies for assistance within their authonized fields.

(e} In addition to the depariment's responsibility to investigate
an agency foster home or agency foster group home under
Subsection (c), the department shall:

(1) periodically conduct inspections of a random sample
of agency foster homes and agency foster group homes;

{2) investigate any report of a serious incident in an agency
foster home or agency foster group home that pertains to a child
under the age of six;

(3) investigate any alleged viclation of a minimum standard by
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an agency foster home or agency foster group home that poses a
high degree of risk to a child in the care of the home who is under
the age of six; and

(4) conduct at least one annual enforcement team conference
for each child-placing agency to thoroughly review the investiga-
tions or inspections of the child-placing agency and all of its agency
homes to monitor and enforee compliance by a child-placing agency
with rules and standards established under Section 42.042.

(f} The department shall use an inspection checklist that
includes a list of all required items for inspection in conducting a
monitoring inspection under this section,

§42.0441. INSPECTION RESULTS FOR CERTAIN
NONRESIDENTIAL CHILD CARE FACILITIES

Immediately after completing a monitoring inspection of a licensed
day-care center, licensed group day-care home, or registered family
home under Section 42.044, the authorized representative of the
department shall review the results of the monitoring inspection with
arepresentative of the facility and give the facility an opportunity

fo respond to the inspection results.

§ 42.04411. INSPECTION RESULTS AND EXIT CONFERENCE
FOR RESIDENTIAL CHILD-CARE FACILITIES

{a) On completion of an inspection of a residential child-care
facility under Section 42.044, the inspector shall hold an exit
conference with a representative of the inspected facility. The
inspector shall provide to the representative a copy of the
inspection checklist used by the inspector.

(b) The inspector shall provide the representative an
opportunity fo communicate regarding potential violations.

§42.04412. INTERFERENCE WITH INSPECTION; COURT
ORDER

(a) A person may not interfere with an investigation or
inspection of a facility or family home conducted by the department
under this chapler.

(b) During an investigation or inspection of a facility or family
home under this chapter, the facility or family home shall cooperate
with the department and allow the department to;

(1) access the records of the facility or family home;

{2) access any part of the premises of the facility or family
home; and

(3) interview any child, employee, or other person who is
present at the facility or family home and who may have information
relevant to the investigation or inspection.

{c) If access to the records or premises of the facility or family
home cannet be obtained, a district court in Travis County or in the
county in which the facility or family home is located, for good cause
shown and without prior notice or a hearing, shall issue an order
granting the depariment access to the records or premises in order
to conduct the inspection, investigation, or interview.

(d) To assist the department in investigating whether a person
is operating a facility or family home without a required license,
certification, registration, or listing, a district court in Travis County
or in the county in which the suspected facility or family home is
located may, for good cause shown and without prior notice or
a hearing, issue an order allowing the department to enter the
suspected facility or family home at a time when the department's
evidence shows that the suspected facility or family home may
be providing child care subject to regulation under this chapter,



§ 42.0442. COORDINATION OF INSPECTIONS; ELIMINATION
OF DUPLICATIVE INSPECTIONS

{a) The department shall coordinate monitoring inspections
of licensed day- care centers, licensed group day-care homes,
and registered family homes performed by another state agency
to eliminate redundant inspections.

{b) The department shall form an interagency task force with
the Texas Department of Health, the Texas Department of Human
Services, and the Texas Workforce Commission to develop an
inspection protocol that will coordinate inspections by those agen-
cies. The protocol must assign the required items for inspection
by each agency and facilitate the sharing of inspection data and
compliance history.

(c) The interagency task force shall establish an inspection
checklist based on the inspection protocol developed under
Subsection {b). Each state agency that inspects a facility listed
in Subsection {a) shall use the inspection checklist in performing
an inspection. A state agency shall make a copy of the completed
inspection checklist available to the facility at the facility's request
to assist the facility in maintaining records.

{d) The department shall provide to facilities listed in
Subsection (a) information regarding inspections, including who
may inspect a facility and the purpose of each type of inspection.

§ 42.0443. COORDINATION OF FIRE SAFETY AND SANITATION
INSPECTIONS

(a) The department may not inspect a licensed day-care
center, licensed group day-care home, or registered family home for
compliance with the department's fire safety or sanitation standards
if the facility, at the time of the department’s inspection, provides the
department with documentation relating to a current fire safety or
sanitation inspection, as applicable, performed by a political subdivi-
sion of this state that indicates that the facility is in compliance with
the applicable standards of the political subdivision.

{b) If the documentation provided under Subsection (a)
indicates that the facility was required to take corrective action or
that the political subdivision imposed a restriction or condition on the
facility, the depariment shall determine whether the facility took the
required corrective action or complied with the restriction or
condition.

{c) The department may inspect a facility subject to this
section for compliance with the department’s fire safety or sanitation
standards if:

(1) the facility does not provide the documentation described
by Subsection {a); or

(2) the depariment determines that the facility did not take a
corrective action or comply with a restriction or condition described
by Subsection (b).

(d) Notwithstanding any other provision of this section, the
department shall report to the appropriate political subdivision any
violation of fire safety or sanitation standards observed by
the department at a facility subject to this section.

(e} The department shall adopt rules necessary to implement
this section.

§ 42.0443. INSPECTION INFORMATION DATABASE

(a) If feasible using available information systems, the
department shall establish a computerized database containing
relevant inspection information on licensed day-care centers,
licensed group day-care homes, and registered family homes
from other state agencies and political subdivisions of the state.

{b) The department shall make the data collected by the
department available to another state agency or political subdivision

of the state for the purpose of administering programs or enforcing
laws within the jurisdiction of that agency or subdivision, If feasible
using available information systems, the depariment shall make the
data directly available to the Texas Department of Health, the Texas
Department of Human Services, and the Texas Workforce Com-
mission through electronic information systems. The depariment,
the Texas Department of Health, the Texas Department of Human
Services, and the Texas Workforce Commission shall jointiy plan the
development of child-care inspection databases that, to the extent
feasible, are similar in their design and architecture to promote the
sharing of data.

(c) The department may provide inspection data on licensed
day-care centers, licensed group day-care homes, or registered
family homes to the public if the department determines that
providing inspection data enhances consumer choice with respect
to those facilities.

§ 42.0445. REQUIRED BACKGROUND SEARCH OF CENTRAL
REGISTRY OF REPORTED CASES OF CHILD ABUSE OR
NEGLECT

(a) Before the department issues a license, listing, registration,
or certification under this subchapter, the department shall search
the central registry of reported cases of child abuse or neglect
established under Section 261.002, Family Code, to determine
whether the applicant or the owner or an employee of the facility
or family home is listed in the registry as a person who abused or
neglected a child.

{b) The depariment may adopt rules to implement this section.

§ 42.0446. REMOVAL OF CERTAIN INVESTIGATION INFORMA-
TION FROM INTERNET WEBSITE

The executive commissioner shall adopt rules providing a procedure
by which the depariment remaves from the depariment’s Intemet
website information with respect to a child-care facility or registered
family home that relates to an anonymous complaint alleging that
the facility or family home failed to comply with the department's
minimum standards if, at the conclusion of an investigation, the
department determines that the complaint is false or lacks factual
foundation.

§ 42.0447. FALSE REPORT; CRIMINAL PENALTY

(a) A person commits an offense if the person knowingly or
intentionally files a complaint alleging that a child-care facility or
registered family home failed to comply with the department's
minimum standards and the person knows the allegation is false
or lacks factual foundation.

(b) An offense under this section is a Class A misdemeanor
unless it is shown on the trial of the offense that the person has
previously been convicted under this section, in which case the
offense is a state jail felony.

§ 42.0448. NOTIFICATION OF FAMILY VIOLENCE CALLS
The department shall notify a child-placing agency of each family
violence report the depariment receives under Article 5.05, Code
of Criminal Procedure, that:

(1) occurred at an agency foster home verified by the child-
placing agency; or

(2) involves a person who resides at an agency foster home
verified by the child-placing agency.
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§ 42.0449. REQUIRED ACTIONS AFTER NOTICE OF FAMILY
VIOLENCE CALL

The executive commissioner shall adopt rules specifying the actions
that the department, an independent foster home, and a child-
placing agency shall take after receiving notice of a family violence
report under Article 5.05, Code of Criminal Procedure, or Section
42,0448 to ensure the health, safety, and welfare of each child
residing in the licensed foster home or verified agency foster home.

§ 42.045. RECORDS

{a) A person who operates a licensed or cerified facility shall
maintain individual child development records, individual health
records, statistical records, and complete financial records.

{b) A person who provides adoption services under a license
to operate a child-placing agency shall fumish information required
by the department to determine whether adoption related income
and disbursements are reasonable, appropriate, and in compliance
with the department’s minimum standards.

{c) If a child-placing agency terminates operation as a child-
placing agency, it shall, after giving notice to the depariment, transfer
its files and records conceming adopted children, their biological
families, and their adoptive families to the Bureau of Vital Statistics
or, after giving notice to the Bureau of Vital Statistics, to a facility
licensed by the department to place children for adoption.

{d) An independent foster home and a child-placing agency
shall notify the depariment of any change of address for a licensed
foster home or a venfied agency foster home. The independent
foster home and child-placing agency shall notify the depariment
of the address change within the earlier of two business days
or 72 hours of the date the foster home changes its address.

§ 42.0451. DATABASE OF FOSTER HOMES; INFORMATION
PROVIDED TO DEPARTMENT OF PUBLIC SAFETY

{a) The department shall maintain a database of licensed
foster homes and verified agency foster homes including the
current address for each licensed or verified home as reported to
the department. The database must be updated on a regular basis.

{b) The department shall make the database available to the
Department of Public Safety for the purposes of Subsection (c).

(c) The Department of Public Safety shall include the
information provided under Subsection (b} in the Texas Cime
Information Center dalabase and establish a procedure by which
a peace officer or employee of a law enforcement agency who
provides the department with a street address is automatically
provided information as to whether the address is licensed as
a foster home or verified as an agency foster home under
this chapter.

(d) Information provided to the Department of Public Safety
under this section is confidential and not subject to disclosure under
Chapter 552, Govemment Code.

§ 42,0452, FOSTER PARENT RIGHTS AND RESPONSIBILITIES
STATEMENT

{a) The department shall develop a statement that lists the
nights and responsibiliies of a foster parentin a foster home or an
agency foster home and of the department or a child-placing agency,
as applicable.

{b) The department shall provide a written copy of the
statemnent developed under Subsection {a) to each foster parent
in a foster home and to each child-placing agency licensed by the
depariment. A child-placing agency shall provide a written copy of
the statement developed under Subsection {a) to each foster parent
in an agency foster home verified by the child-placing agency.
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§ 42.046. APPLICATION FOR LICENSE, LISTING,
OR REGISTRATION

(a) An applicant for a license fo operate a child-care facility or
child- placing agency or for a listing or registration to operate a family
home shall submit to the department the appropriate fee prescribed
by Section 42.054 and a completed application on a form provided
by the depariment,

{b) The department shall supply the applicant the application
form and a copy of the appropriate minimum standards, if applicable.

(c) After receiving an application, the depariment shall investi-
gate the applicant and the plan of care for children, if applicable.

(d) The department shall complete the investigation and decide
on an application within two months after the date the department
receives a completed application.

(e} The department may deny an application under this section
if the applicant:

{1) has a residential child-care facility license revoked in
another state; or

{2) is barred from operating a residential child-care facility in
another state.

§ 42.0461. PUBLIC NOTICE AND HEARING IN CERTAIN
COUNTIES: RESIDENTIAL CHILD CARE

(a) Before the depariment may issue a license or certificate
for the operation or the expansion of the capacity of a foster group
home or foster family home that is located in a county with a
population of less than 300,000 and that provides child care for 24
hours a day at a location other than the actual residence of a child's
primary caretaker or of a general residential operation, the applicant
for the license, certificate, or expansion shall, at the applicant's
expense;

(1) conduct a public hearing on the application in accordance
with department rules after nofifying the depariment of the date,
time, and location of the hearing; and

(2) publish notice of the application in a newspaper of general
circulation in the community in which the child-care services are
proposed to be provided.

(b} The notice required by Subsection (a)(2) must be published
at least 10 days before the date of the public hearing required by
Subsection {a){1)} and must include:

(1) the name and address of the applicant;

(2} the address at which the child-care services are proposed
to be provided;

(3) the date, time, and location of the public hearing;

{4) the name, address, and telephone number of the depart-
ment as the licensing authority; and

{5) a statement informing the public that a person may submit
written comments to the depariment conceming the application
instead of or in addition to appearing at the public hearing.

{c) The department shall require a representative of the
department to attend the public hearing in an official capacity for the
purpose of receiving public comments on the application.

(d} Before issuing a license or certificate described by Subsec-
tion (a), the depariment shall consider:

(1) the amount of local resources available to support children
proposed to be served by the applicant;

{2) the impact of the proposed child-care services on the ratio
in the local school district of students enrolled in a special education
program to students enrolled in a regular education program and the
effect, if any, on the children proposed to be served by the applicant;
and

(3) the impact of the proposed child-care services on the com-
munity and the effect on opportunities for social interaction for the



children proposed to be served by the applicant.

(e} The department may deny the application if the department
determines that:

(1) the community has insufficient resources to support
children proposed to be served by the applicant;

(2) granting the application would significantly increase the
ratic in the local school district of students enrolled in a special
education program to students enrolled in a regular education
program and the increase would adversely affect the children
proposed to be served by the applicant; or

(3) granting the application would have a significant adverse
impact on the community and would limit opportunities for social
interaction for the children proposed to be served by the applicant.

(f) A child-placing agency that proposes to verify an agency
foster home or agency foster group home that is located in a county
with a population of less than 300,000 that provides child care for
24 hours a day at a location other than the actual residence of
a child's primary caretaker shall:

(1) comply with the nofice and hearing requirements imposed
by Subsections (a) and (b); and

(2) after conducting the required public hearing, provide the
department with information relating to the considerations specified
in Subsection (d).

{9) The depariment may prohibit the child-placing agency
from verifying the proposed agency foster home or agency foster
group home on the same grounds that the department may deny an
application under Subsection (e). The department may invalidate the
verification of an agency foster home or agency foster group home
that was not verified using the procedures required by Subsection
(f) on or after September 1, 1997,

§ 42.047. CONSULTATIONS

(a} The department shall offer consultation to potential
applicants, applicants, and license, listing, registration, and
certification holders about meeting and maintaining standards for
licensing, listing, registration, and certification and achieving
programs of excellence in child care.

{b) The department shall offer consultation to prospective
and actual users of facilities or homes.

§ 42,048, LICENSING

(a) The department shall issue a license after determining
that an applicant has satisfied all requirements.

(b) When issuing a license, the department may impose
restrictions on a facility, including but not limited to the number of
children to be served and the type of children to be served.

(c) The department may grant a variance of an individual
standard set forth in the applicable standards for good and
just cause.

(d) Alicense holder must display a license issued under
this chapter in a prominent place at the facility.

(e) Alicense issued under this chapter is not transferable and
applies only to the operator and facility location stated in the license
application. Except as provided by this subsection, a change in
location or ownership automatically revokes a license. A change
in location of a child-placing agency does not automatically revoke
the license to operate the child-placing agency.

() Alicense must be issued if the department determines that
a facility meets all requirements. The evaluation shall be based on
one or more visits to the facility and a review of required forms and
records. Alicense is valid until revoked or surrendered.

§ 42.049. LIABILITY INSURANCE REQUIRED

(a) Alicense holder shall maintain liability insurance coverage
in the amount of $300,000 for each occurrence of negligence, An
insurance policy or contract required under this section must cover
injury to a child that occurs while the child is on the premises of the
license holder or in the care of the license holder.

(b) Alicense holder shall file with the department a certificate
or other evidence from an insurance company showing that the
license holder has an unexpired and uncancelled insurance policy
or contract that meets the requirements of this section.

(c) Should the license holder for financial reasons or for lack
of availability of an underwriter willing to issue a policy be unable to
secure the insurance required under Subseciion (a) or should the
policy limiis be exhausted, the license holder shall notify the parent
or a person standing in parental relationship to each child for whom
the license holder provides care a written notice that the liability
coverage is not provided and there will not be a ground for suspen-
sion or revocation of the license holder’s license under this chapter.
The license holder shall also notify the department that the coverage
is not provided and provide the reason for same. In no case shall the
inability to secure coverage serve to indemnify the license holder for
damages due to negligence.

{d) The insurance policy or contract shall be maintained at all
times in an amount as required by this section. Failure by a license
holder to renew the policy or contract or to maintain the policy or
contract in the required amount is a ground for suspension or
revocation of the license holder's license under this chapter.

(e) This section does not apply to a group day-care home
or alisted or reqgistered family home.

§ 42.050. LICENSE RENEWAL.

(a) Alicense holder may apply for a new license in compliance
with the requirements of this chapter and the rules promulgated by
the depariment.

(b} The application for a new license must be completed and
decided on by the department before the expiration of the license
under which a facility is operating.

{c} The department shall evaluate the application for a new
license to determine if all licensing requirements are met. The
evaluation may include a specified number of visits to the facility
and must include a review of all required forms and records.

§ 42.051. INITIAL LICENSE

(a) The department shall issue an initial license when a
facility's plans meet the department's licensing requirements
and one of the following situations exists:

(1) the facility is not currently operating;

{2) the facility has relocated and has made changes in the
type of child-care service it provides; or

{3) there is a change in ownership of the facility resulting in
changes in policy and procedure or in the staff who have direct
contact with the children,

(b) An initial license is valid for six months from the date itis
issued and may be renewed for an additional six months,

§ 42.052. CERTIFICATION, LISTING, AND REGISTRATION
(a) A state-operated child-care facility or child-placing agency
must receive certification of approval from the depariment. The
certification of approval remains valid until revoked or surrendered.
(b) To be certified, a facility must comply with the department's
tules and standards and any provisions of this chapter that apply
to a licensed facility of the same category. The operator of a
certified facility must display the certification in a prominent place
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at the facility.

(c) Afamily home that provides care for compensation for three
or fewer chiidren, exciuding children who are related to the caretaker,
shall iist with the department if the home provides regular care in the
caretaker's own residence. The home may register with the depart-
ment,

(d) A family home that provides care for four or more children,
excluding children who are related to the caretaker, shall register with
the department. A family home that provides care exclusively for any
number of children who are reiated to the caretaker is not required
to be listed or registered with the department.

(e} Aregistration or listing remains valid until revoked or
surrendered. The operator of a registered home must display the
registration in a prominent place at the home.

(f) To remain listed or registered with the depariment, a family
home must comply with the depariment’s rules and standards, if
applicabie, and any provision of this chapter that applies to a listed
or registered family home.

(a) The certification requirements of this section do not apply
to a Texas Youth Commission facility, a Texas Juvenile Probation
Commission facility, or a facility providing services solely for the
Texas Youth Commission.

() The cerlification requirements of this section do not apply
to a juvenile detention facility certified under Section 51.12, Family
Code, or Section 141.042(d).

(i) The department shail provide to a listed famity home a copy
of the listing. A listing must contain a provision that states: “THIS
HOME S A LISTED FAMILY HOME. IT IS NOT LICENSED OR REG-
ISTERED WiTH THE DEPARTMENT OF FAMILY AND PROTECTIVE
SERVICES. IT HAS NOT BEEN INSPECTED AND WILL NOT BE
INSPECTED." The operator of a fisted home is not required to display
the listing in a prominent place at the home but shall make the iisting
avaiiabie for examination. The department by rule shall provide for a
sufficient period to aiiow operators of family homes to comply with the
listing requirement of this section.

(i) The operator of a listed family home shall undergo initial and
subsequent background and criminal history checks required under
Section 42.056.

(k) The department shall issue a listing or registration to a family
home, as appropriate, in both English and Spanish when the most re-
cent federal census shows that more than one-half of the population
in a municipality or in a commissioners precinct in a county in which
the family home is located is of Hispanic origin or Spanish-speaking.

§ 42.0521. DEPOSIT OF FEES
The fees authorized by this chapter and received by the department
shali be deposited in the general revenue fund.

§ 42.0522. PUBLIC ADVERTISING OF FAMILY HOMES

{a) A family home may not place a public advertisement that
uses the title “registered family home” or any variation of that phrase
uniess the home is registered under this chapter. Any public adver-
tisement for a registered family home that uses the title “registered
famiiy home" must contain a provision in bold type stating: "THIS
HOME IS REGISTERED WITH THE DEPARTMENT OF FAMILY AND
PROTECTIVE SERVICES BUT IS NOT LICENSED OR REGULARLY
INSPECTED.”

(b) A famity home may rot place a public advertisement that
uses the title “listed family home” or any variation of that phrase
uniess the home is listed as provided by this chapter. Any public
advertisement for a listed family home that uses the title “listed family
home" must contain a provision in boid type stating: “THIS HOME
iS ALISTED FAMILY HOME. iT iS NOT LICENSED OR REGIS-
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TERED WITH THE DEPARTMENT OF FAMILY AND PROTECTIVE
SERVICES. IT HAS NOT BEEN INSPECTED AND WILL NOT BE
INSPECTED.”

§42.053. AGENCY FOSTER HOMES AND AGENCY FOSTER
GROUP HOMES

(a) An agency foster home or agency foster group home is
considered part of the child-placing agency that operates the agency
foster home or agency foster group home for purposes of licensing.

{b} The operator of a licensed agency shall display a copy of
the license in a prominent place in the agency foster home or agency
foster group home used by the agency.

(c) An agency foster home or agency foster group home shali
comply with all provisions of this chapter and all department ruies and
standards that apply to a child-care facility canng for a simiiar number
of chiidren for a similar number of hours each day.

(d) The department shail revoke or suspend the license of a
child-placing agency if an agency foster home or agency foster group
home operated by the licensed agency fails to comply with Subsec-
tion (c) of this section.

§ 42.0535. REQUIRED INFORMATION FOR VERIFICATION

(a) A chiid-placing agency that seeks to venify an agency home
or an agency group home shall request background information
about the agency home or group home from a child-piacing agency
that has previously venified that agency home or agency group home.

{b) Notwithstanding Section 261.201, Family Code, a child-
placing agency that has verified an agency home or an agency
group home is required to release to another child-placing agency
background information requested under Subsection (a).

{c) A child-placing agency that releases background information
under this section is immune from civil and criminal liability for the
reiease of the information.

(d) For purposes of this section, background information means
the home study under which the agency home or agency group home
was verified by the previous child-placing agency and any record
of noncompiiance with state minimum standards received and the
resolution of any such noncompiiance by the previous child-placing
agency.

(e) The department, by rule, shall deveiop a process by which
a chiid-placing agency shail report to the department:

{1) the name of any verified foster home or foster group home
that has been closed for any reason, including a voluntary closure;

(2) information regarding the reasons for the closure of the
foster home or foster group home; and

(3) the name and other contact information of a person who
may be contacted by another child-placing agency to obtain the
records relating to the closed foster home or foster group home that
are required to be maintained and made available under this section.

(f) information gathered under Subsection (e) must be made
availabie to child-placing agencies through a searchable database
maintained by the department.

§ 42.0536. TRANSFER OF AGENCY FOSTER HOME

(a) An agency foster home that is verified by a child-piacing
agency may transfer to another child-placing agency only if,
before the date of the transfer, the agency foster home notifies the
child-placing agency to which the agency foster home is transferring
of each licensing violation for which the agency foster home has
been cited by the department during the preceding three years.

(b) The child-placing agency to which the agency foster
home is transferring shall submit a written request for transfer to
the child-piacing agency that verified the agency foster home.



(c) Not later than the 10th day after the date the child-placing
agency receives a request for transfer under Subsection (b), the
child-placing agency shall provide the child-placing agency that
submitted the request a copy of any of the following documents
regarding the agency foster home:

(1) a corrective action plan;

(2) an annual development plan; or

(3) a description of any imposed or potential service limitation.

(d) The department caseworker for each child placed in the
agency foster home may conduct a review meeting to determine
whether the transfer of the agency foster home is in the best interest
of each child in the home on the request of;

(1) the child-placing agency to which the agency foster home
is transferring;

{2) the child-placing agency that verified the agency foster
home;

(3) the agency foster horme; or

(4) the caseworker.

(e) After a review meeting, the caseworker shall determine
whether each child placed in the agency foster home shall:

(1) stay in the agency foster home after the agency foster
home is transferred fo the new child-placing agency; or

{2) be removed from the agency foster home before the
agency foster home is transferred to the new child-placing agency.

§42.054. FEES

(a) The department shall charge an applicant a nonrefundable
application fee of $35 for an initial license to operate a child-care
facility or a child- placing agency.

(b) The department shall charge each child-care facility a
fee of $35 for an inilial license. The department shall charge each
child-placing agency a fee of $50 for an initial license.

(c) The department shall charge each licensed child-care
facility an annual license fee in the amount of $35 plus $1 for each
child the child-care facility is permitted to serve. The fee is due on
the date on which the department issues the child-care facility's
initial license and on the anniversary of that date.

{d) The department shall charge each licensed child-placing
agency an annual license fee of $100. The fee is due on the date on
which the department issues the child-placing agency's initial license
and on the anniversary of that date.

{e) The department shall charge each family home that is listed
or registered with the department an annual fee to cover a part of the
department's cost in regulating family homes. The amount of the fee
is $20 for a listed home or $35 for a registered home. The fee is due
on the date on which the department initially lists or registers
the home and on the anniversary of that date.

{f) If a facility, agency, or home fails to pay the annual fee when
due, the license, listing, or registration, as appropriate, is suspended
until the fee is paid.

{g) The pravisions of Subsections (b) through (f) of this section
do not apply to:

{1} licensed foster homes and licensed foster group homes;

{2) nonprofit facilities regulated under this chapter that provided
24-hour care for children in the managing conservatorship of the
department during the 12-month pericd immediately preceding the
anniversary date of the facility's license; or

(3) faciliies operated by a nonprofit corporation or foundation
that provides 24-hour residential care and does not charge for the
care provided.

§ 42,055. SIGN POSTING

{a} Each child-care facility shall post in a location that is
conspicuous to all employees and customers a sign that includes:

(1) a description of the provisions of the Family Code relating
to the duty to report child abuse or neglect;

(2} a description of the penalties for violating the reporting
provisions of the Family Code; and

(3) a brief description of sudden infant death syndrome,
shaken-baby syndrome, and childhood diabetes and methods
for preventing those phenomena.

(a-1) Alicensed day-care center, licensed group day-care
home, or registered family home subject to Section 42.0423 shall
include in the sign required under Subsection (a) a description of
how to access a listing of unsafe children’s products on the United
States Consumer Product Safety Commission's Intemet website
or through the depariment’s public Internet website.

{b} The department by rule shall determine the design, size,
and wording of the sign.

{c} The depariment shall provide the sign to each child-care
facility without charge.

{d} A person who operates a child-care facility commits an
offense if the department provides a sign to the facility as provided
by this section and the person intentionally fails to display the sign
in the facility as prescribed by this section. An offense under this
subsection is a Class C misdemeanor.

§ 42.0551. POSTING OF EMPLOYEE LIST

(a) Each day-care center, group day-care home, and family
home shall post a list of all current employees at the center or home
in accordance with rules adopted by the executive commissioner.

(b) The executive commissioner shall adopt rules regarding the
size, wording, and placement of the list required under this section.

§ 42.056. REQUIRED BACKGROUND AND CRIMINAL HISTORY
CHECKS, CRIMINAL PENALTIES

{a) In accordance with rules adopted by the executive
commissioner, the director, owner, or operator of a child-care facility,
child-placing agency, or family home shall, when applying to operate
a child-care facility or child placing agency or when listing or
registering a family home and at least once during each 24 months
afler receiving a license, listing, registration, or certification of ap-
proval, submit to the department for use in conducting background
and criminal history checks the name of:

{1) the director, owner, and operator of the facility, agency,
or home;

(2) each person employed at the facility, agency, or home;

(3) each prospective employee of the facility, agency, or home,

(4) each current or prospective foster parent providing foster
care through a child-placing agency;

(5) each prospective adoptive parent seeking to adopt through
a child-placing agency;

{6) each person at least 14 years of age, other than a client
in care, who:

{A) is counted in child-to-caregiver ratios in accordance with
the minimum standards of the depariment;

(B} will reside in a prospective adoptive home if the adoption
is through a child-placing agency,

(C) has unsupervised access to children in care at the facility
or family home; or

(D) resides in the facility or family home; or

(7) each person 14 years of age or older, other than a client
in care, who will regulariy or frequently be staying or working at a
facility, family home, or prospective adoptive home, while children
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are being provided care.

(a-2) In accordance with rules adopted by the executive
commissioner, the director, owner, or operator of a day-care center
shall submit a complete set of fingerprints of each person whose
name is required to be submitted by the director, owner, or operator
under Subsection (a), unless the person is only required to have the
person's name submitied based on criteria specified by Subsection
(a)(7)-

(a-3) In accordance with rules adopted by the executive
commissioner, the director, owner, or operator of a child-placing
agency, foster home, or foster group home must, before a child for
whom the department is the managing conservator is placed with the
agency or in the home, submit a complete set of fingerprints of the
following persons:

(1) a person who applies to be a foster or adoptive parent,
including a person who has previously adopted a child unless the
persen is also verified as a foster or adoptive home; and

(2) a person who is 18 years of age or older and who lives in
the home of a person who applies to be a foster or adoptive parent.

{a-4) In accordance with rules adopted by the executive
commissioner, the director, owner, or operator of a child-care facility
or family home shall submit a complete set of fingerprints of each
person whose name is required to be submitted by the director,
owner, or operator under Subsection (a) if:

(1) the person resided in another state during the five years
preceding the date the person’s name was required to be submitied
under Subsection (a); or

{2) the director, owner, or operafor has reason to suspect
that the person has a criminal history in another state.

{a-5) The rules adopted by the executive commissioner under
Subsections (a-2), (a-3), and {a-4):

(t) must require that the fingerprints be submitted in a form
and of a quality acceptable to the Department of Public Safety and
the Federal Bureau of Investigation for conducting a criminal history
check;

{2) may require that the fingerprints be submitted electronically
through an applicant fingerprinting service center; and

(3) may allow the department to waive the submission of
fingerprints required by this section if:

(A} the person for whom the submission is required has:

(i) afingerprint-based criminal history record check on file
with the department; or

(i) afingerprint-based criminal history clearinghouse record,
as provided by Section 411.0845, Govemment Code, that is acces-
sible to the department through the Department of Public Safety; and

{B) the date on which the current submission of fingerprints is
required occurs before the second anniversary of a previous
name-based criminal history check of the person.

(b) The depariment shall conduct background and criminal
history checks using:

(1) the information provided under Subsection (a);

{2) the information made available by the Department of Public
Safety under Section 411.114, Govemment Code, or by the Federal
Bureau of Investigation or other criminal justice agency under Section
411.087, Government Code; and

(3) the department’s records of reported abuse and neglect.

(b-1) In addition to any other background or criminal history
check conducted under Subsection (b), for each person whose
fingerprints are submitted under Subsection (a-2), (a-3), or {a-4), the
department shall conduct a state and Federal Bureau of Investigation
criminal history check by:

(1) submitting the person's fingerprints, or causing the finger-
prints to be submitted electronically, to the Department of Public
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Safety for the purpose of conducting a state and federal criminal
history check; and

{2) using the resulting information made available by that
department under Section 411.114, Government Code, and by the
Federal Bureau of Investigation and any other criminal justice
agency under Section 411,087, Govermment Code.

{c) The department by rule shall require a child-care facility,
child-placing agency, or registered family home to pay to the
department a fee in an amount not to exceed the administrative
costs the department incurs in conducting a background and
criminal history check under this section.

{f} As part of a background check under this section, the
department shall provide any relevant information available in the
department’s records regarding a person’s previous employment
in a facility or family home to the person submitting the request.

(9) Excepl as otherwise provided by this subsection, a person
whose name is submitted under Subsection {a) may not provide
direct care or have direct access to a child in a facility or family home
before the person's background and criminal history checks under
Subsections (b) and (b-1) are completed. A person may be employed
at a facility or family home and may provide direct care or have direct
access to a child in the facility or family home before the person’s
cniminal history check under Subsection {b-1) is completed if:

(1) the facility or family home is experiencing a staff shortage;

(2) the state criminal history check and the background check
using the department’s records of reported abuse and neglect have
been completed under Subsection {b), and the resulting information
does not preclude the person from being present at the facility or
family home ; and

(3) the person’s fingerprints are submitted as soon as possible,
but not later than the 30th day after the earliest of the date on which
the person first:

{A) provides direct care to a child,

(B) has direct access to a child; or

(C) is hired

{h) If the results of a criminal history check under Subsection (b-1)
for a person employed by a facility or family home during a staffing
shortage as authorized by Subsection (g) preciude the person from
being present at the facility or family home, the director, owner, or
operator of the facility or family home shall immediately terminate
the person's employment.

(i) A director, owner, or operator of a facility or family home
commits an offense if the director, owner, or operator knowingly:

(1) fails to submit to the department information about a person
as required by this section and department rules for use in conducting
background and criminal history checks with respact to the person;
and

{2) employs the person at the facility or family home or ather-
wise allows the person to regularly or frequently stay or work at the
facility or family home while children are being provided care.

{i) A director, owner, or operator of a facility or family home
commits an offense if, after the date the director, owner, or operator
receives notice from the department that, based on the results of a
person’s background or criminal history check, the person is pre-
cluded from being present at the facility or family home, the direclor,
owner, or operator knowingly:

{1} employs the person at the facility or family home; or

(2) otherwise allows the person to regularly or frequently stay
or work at the facility or family home while children are being
provided care.

(k) An offense under Subsection (i) or (j) is a Class B
misdemeanor.



§ 42,0561 INFORMATION RELATING TO FAMILY VIOLENCE
REPORTS

Before the department may issue a license or registration for a foster
home or a child-placing agency may issue a verification certificate
for an agency foster home, the department or child-placing agency
must obtain information relating to each family violence report at the
applicant's residence to which a law enforcement agency responded
during the 12 months preceding the date of the application. The
applicant shall provide the information on a form prescribed by the
department.

§ 42.057. DRUG TESTING

(a) Each residential child-care facility shall establish a drug
testing policy for employees. A residential child-care facility may
adopt the model employee drug testing policy adopted by the
executive commissioner under Subsection (b) or may use another
employee drug testing policy approved by the executive
commissioner.

{b) The executive commissioner by rule shall adopt a model
employee drug testing policy for use by a residential child-care
facility. The policy must be designed to ensure the safety of
resident children through appropniate drug testing of employees
while protecting the rights of employees. The model policy
must require:

(1) preemployment drug testing;

(2) random, unannounced drug testing of each employee
who has direct contact with a child in the care of the facility;

(3) drug testing of an employee against whom there is
an allegation of drug abuse; and

(4) drug testing of an employee whom the department is
investigating for the abuse or neglect of a child in the care of the
facility, if the allegation of abuse or neglect includes information
that provides good cause to suspect drug abuse.

(c) The department shall require a drug test of a person who
directly cares for or has access to a child in a residential child-care
facility within 24 hours after the department receives notice of an
allegation that the person has abused drugs.

{d) An employee may not provide direct care or have direct
access to a child in a residential child-care facility before completion
of the employee’s initial drug test.

(e} A residential child-care facility shall pay any fee or cost
associated with performing the drug test for an employee.

§ 42.058. COMPETITIVE BIDDING OR ADVERTISING RULES

(a) The board may not adopt rules restricling competitive
bidding or advertising by a license holder or registration holder
except to prohibit false, misleading, or deceptive practices or to
prevent a violation of this chapter.

(b} In its rules to prohibit false, misleading, or deceptive
practices, the board may not include a rule that:

(1) restricts the use of any medium for advertising;

(2) restricts the use of a license holder's or registration holder's
personal appearance or voice in an advertisement;

(3) relates to the size or duration of an advertisement by the
license holder or registration holder; or

(4) restricts the license holder's or registration holder's
advertisement under a trade name.

§ 42.059. REQUIRED AFFIDAVIT FOR APPLICANTS FOR EM-
PLOYMENT WITH FACILITY OR REGISTERED FAMILY HOME
(a) An applicant for temporary or permanent employment with
a licensed facility or registered family home whose employment or
potential employment with the facility or home involves direct

interactions with or the opportunity to interact and associate with
children must execute and submit the following affidavit with the
application for employment;

STATE OF

COUNTY OF

| swear or affirm under penalty of perjury that | do not now
and | have not at any time, either as an adult or as a juvenile:

1. Been convicted of:

2. Pleaded guilty to (whether or not resulting in a conviction);

3. Pleaded nolo contendere or no contest to:

4, Admitted;

§. Had any judgment or order rendered against me {whether
by default or otherwise);

6. Entered into any settlement of an action or claim of;

7. Had any license, certification, employment, or volunteer
position suspended, revoked, terminated, or adversely affected
because of;

8. Resigned under threat of termination of employment or
volunteenism for;

9. Had a report of child abuse or neglect made and
substantiated against me for; or

10. Have any pending criminal charges against me in this or
any other jurisdiction for; Any conduct, matter, or thing (imespective
of formal name thereof) constituting or involving (whether under
criminal or civil law of any junisdiction):

1. Any felony;

2. Rape or other sexual assault;

3. Physical, sexual, emotional abuse and/or neglect of a minor;

4. Incest;

5. Exploitation, including sexual, of a minor;

6. Sexual misconduct with a minor;

7. Molestation of a child;

8. Lewdness or indecent exposure;

9. Lewd and lascivious behavior;

10. Obscene or pornegraphic literature, photographs,
or videos;

11. Assault, battery, or any violent offense involving a minor;

12. Endangerment of a child;

13. Any misdemeanor or other offense classification involving
a minor or to which a minor was a witness;

14. Unfitness as a parent or custodian;

15. Removing children from a state or concealing children
in violation of a court order;

16. Restrictions or limitations on contact or visitation with
children or minors resulting from a court order protecting a child
or minor from abuse, neglect, or exploitation; or

17. Any type of child abduction. Except the following (list all
incidents, location, description, and date) (if none, write NONE)

Signed

Date .

Subscribed and swom to {or affirmed) before me this

day of

Signature of notanal officer

{seal, if any, of notarial officer)

My commission expires:

(b} The failure or refusal of the applicant to sign or provide
the affidavit constitutes good cause for refusal to hire the applicant.

§ 42.060, CARBON MONOXIDE DETECTORS

{a} In this section, “carbon monoxide detector” means a device
that detects and sounds an alarm to indicate the presence of a
harmful level of carbon monoxide gas.
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(b) Except as provided by Subsection (d), each day-care cen-
ter, group day-care home, and family home must be equipped with
carben monoxide detectors in accordance with department rules.

(c} The department by rule shall prescribe requirements
regarding the placement, installation, and number of carbon
monoxide detectors and maintenance procedures for those
detectors.

(d) A day-care center is exempt from the carbon monoxide
detector requirements prescribed by this section if the day-care
center is located in a school facility that is subject to the school
facility standards adopted by the commissioner of education under
Section 46.008, Education Code, or similar safety standards adopted
by the board of a local school district. [SB 100 Section 2, subsection
(b) states that Notwithstanding Subsection (a) of this seclion,

a day-care center, group day-care home, or family home is not
required to be equipped with carbon monoxide detectors as required
by Section 42.060, Human Resources Code, as added by this Act,
before January 1, 2004.]

§ 42.062. CERTAIN EMPLOYMENT PROHIBITED

A residential child-care facility may not employ in any capacity a
person who is not eligible to receive a license or certification for the
operation of a residential child-care facility under Section 42.072 (g)
or who has been denied a license under Section 42.046.

§ 42.063. REPORTING OF INCIDENTS AND VIOLATIONS

(a) In this section, “serious incident” means a suspected or
actual incident that threatens or impairs the basic health, safety,
or well-being of a child. The term includes:

(1) the arrest, abuse, neglect, exploitation, running away,
attempted suicide, or death of a child;

(2) a critical injury of a child; and

(3} anillness of a child that requires hospitalization.

{b) A person licensed under this chapter shall report to the
depariment each serious incident involving a child who receives
services from the person, regardless of whether the department
is the managing conservator of the child.

{c) An employee of a person described by Subsection (b)
shall report suspected abuse or neglect directly to the statewide
intake system.

{d) An employee or volunteer of a general residential operation,
child-placing agency, foster home, or foster group home shall report
any serious incident directly to the department if the incident involves
a child under the care of the operation, agency, or home.

(e) A foster parent shall report any serious incident directly
to the department if the incident involves a child under the care
of the parent.

(f) The executive commissioner by rule shall prescribe:

(1) procedures goveming reporting required under this section;
and

{2) the manner in which a report under this section must be
provided.

{g) The department shall implement this section using existing
appropriations,

§ 42.064. INFORMATION REGARDING GANG-FREE ZONES
Each day-care center shall, in accordance with rules adopted by
the executive commissioner, distribute to parents and guardians of
children who attend the center information on gang-free zones and
the consequences of engaging in organized criminal activity within
those zones.
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SUBCHAPTER D. REMEDIES

§ 42.0705. RANGE OF PENALTIES
The department shall revoke or suspend a license of registration,
place on probation a person whose license or registration has been
suspended, or reprimand a license holder or registration holder for a
violation of this chapter or a rule of the board. If a license or registra-
tion suspension is probated, the department may require the license
holder or registration holder to:

(1) report regularly to the department on matters that are the
basis of the probation;

{2) limit services to the areas prescribed by the depariment;

{3) continue or review professional education until the license
holder or regisiration holder attains a degree of skill satisfactory to
the department in those areas that are the basis of the probation; or

{4) take comective action relating to the violation on which the
probation is based.

§ 42.071. SUSPENSION, EVALUATION, OR PROBATION OF
LICENSE OR REGISTRATION

(a) The department may suspend the license of a facility or the
registration of a family home that has temporarily ceased operation
but has definite plans for starting operations again within the time
limits of the issued license or registration.

{b) The department may suspend a facility’s license or a family
home's registration for a definite period rather than deny or revoke
the license or registration if the department finds repeated non-
compliance with standards that do not endanger the health and
safety of children. To qualify for license or registration suspension
under this subsection, a facility or family home must suspend its
operations and show that standards can be met within the
suspension period.

(c} If the department finds a facility or family home is in
repeated noncompliance with standards that do not endanger the
health and safety of children, the department may schedule the
facility or family home for evaluation or probation rather than
suspend or revoke the facility's license or the family home’s
registration. The depariment shall provide notice to the facility
or family home of the evaluation or probation and of the items of
noncompliance not later than the 10th day before the evaluation or
prabation period begins. The department shall designate a period of
not less than 30 days during which the facility or family home will
remain under evaluation. During the evaluation or probation period,
the facility or family home must correct the items that were in
noncompliance and report the comrections to the depariment
for approval.

{d) The department shall revoke the license of a facility or the
registration of a family home that does not comply with standards at
the end of a license or registration suspension.

{e} The department may suspend or revoke the license of a
facility or the registration of a family home that does not correct items
that were in noncompliance or that does not comply with required
standards within the applicable evaluation or probation period.

§42.0715. COSTS CHARGED TO FACILITY OR FAMILY HOME
The department may charge a facility or family home for reimburse-
ment of the reasonable cost of services provided by the department
in formulating, monitoring, and implementing a corective action plan
for the facility or family home.

§ 42.072. LICENSE, LISTING, OR REGISTRATION DENIAL,
SUSPENSION, OR REVOCATION
(a) The department may suspend, deny, revoke, or refuse to



renew the license, listing, registration, or certification of approval of
a facility or family home that does not comply with the requirements
of this chapter, the standards and rules of the department, or the
specific terms of the license, listing, registration, or certification.
The department may revoke the probation of a person whose
license, listing, or registration is suspended if the person violates

a term of the conditions of probation.

(b} If the department proposes to take an action under
Subsection (a), the person is entitled to a hearing conducted by the
State Office of Administrative Hearings. Proceedings for a disciplin-
ary action are governed by the administrative procedure law, Chap-
ter 2001, Govemment Code. An action under this section, including
a revocation of a person's license, is a contested case as defined by
Chapter 2001, Govemment Code, and is subject to judicial review
under the substantial evidence rule in accordance with that chapter.
Rules of practice adopted by the board under Section 2001.004,
Govemment Code, applicable to the proceedings for a disciplinary
aclion may not conflict with rules adopted by the State Office of
Administrative Hearings.

(c) The department may not issue a license, listing, registra-
tion, or certification to a person whose license, listing, registration,
or certification is revoked or whose application for a license, listing,
registration, or certification is denied for a substantive reason under
this chapter before the fifth anniversary of the date on which the
revocation takes effect by department or court order or the decision
to deny the application is final.

{d) The department by rule may provide for denial of an
application or renewal for a licensed facility or for listing or register-
ing a family home or may revoke a facility's license or a family
home's listing or registration based on findings of background or
criminal history as a result of a background or criminal history check.

(e) A person may continue to operate a facility or family home
duning an appeal of a license, listing, or registration denial or
revocation unless the operation of the facility or the family home
pases a risk to the health or safety of children. The executive
commissioner shall by rule establish the critena for determining
whether the operation of a facility or family home poses a risk to the
health or safety of children. The department shall notify the facility
or family home of the critenia the department used to determine that
the operation of the facility or family home poses a risk to health or
safety and that the facility or family home may not operate. A person
who has been notified by the department that the facility or home
may not operate under this section may seek injunctive relief from
a district court in Travis County or in the county in which the facility
or home is located to allow operation during the pendency of an
appeal. The court may grant injunctive relief against the agency's
action only if the court finds that the child-care operation does not
pose a health or safety risk to children, A court granting injunctive
relief under this subsection shall have no other junsdiction over an
appeal of final agency action unless conferred by Chapter 2001,
Govemment Code.

{f} The department shall deny an application or renewal for
listing or registering a family home or shall revoke a family home's
listing or registration if the results of a background or criminal history
check conducted by the department under Section 42.056 show that
a person has been convicted of an offense under Tille 5 or 6, Penal
Code, or Chapter 43, Penal Code.

(g) Notwithstanding Subsection {c), the depariment may
refuse to issue a license, listing, registration, or certification to:

(1) a person whose license or certification for a residential
child-care facility was revoked by the department or by court order;

(2) a person who was a controlling person of a residential
child-care facility at the time conduct occurred that resulted in the

revacation of the license or certification of the facility,

(3) a person who voluntanly closed a residential child-care
facility or relinquished the person's license or certification after:

(A) the department took an action under Subsection {a) in
relation to the facility or person; or

(B) the person received notice that the department intended
to take an action under Subsection {a} in relation to the facility or
person; or

{4) a person who was a controlling person of a residential
child-care facility at the time conduct occurred that resulted in the
closure of the facility or relinquishment of the license or certification
in the manner described by Subdivision {3).

§ 42.073, EMERGENCY SUSPENSION AND CLOSURE OF A
FACILITY OR FAMILY HOME

{a) The department shall suspend a facility's license or a family
home's listing or registration and order the immediate closing of the
facility or family home if;

(1) the department finds the facility or family home is operating
in violation of the applicable standards prescribed by this chapter;
and

{2) the violation creates an immediate threat to the health and
safety of the children attending or residing in the facility or family
home.

{b} An order suspending a license, listing, or registration and an
order closing a facility or family home under this section is immedi-
ately effective on the date on which the holder of the license, listing,
or registration receives written notice or on a later date specified in
the order.

{c) An order is valid for 30 days after the effective date of the
order.

§ 42.074. INJUNCTIVE RELIEF

(a) The department may file suit in a district court in Travis
County or in the county in which a facility or family home is located
for assessment and recovery of a civil penalty under Section 42.075,
for injunctive relief, including a temporary restraining order, or for
both a civil penalty and injunctive relief when it appears that a
person;

(1} has violated, is violating, or is threatening to violate the
licensing, certification, listing, or registration requirements of this
chapter or the depariment’s licensing, certification, listing, or
regisiration rules and standards; or

{2) knowingly fails to meet or maintain an exemption
authorized under Section 42.041 and engages in activities that
require a license or registration.

(b) The district court shall grant the injunctive relief the facts
may warrant.

(c) At the department's request, the attomey general or the
county or district attorney of the county in which the facility or family
home is located shall conduct a suit in the name of the State of
Texas for injunctive relief, to recover the civil penalty, or for both
injunctive relief and civil penalfies as authorized by Subsection (a).

{d) Injunctive relief provided by this section is in addition to
any other action, proceeding, or remedy authorized by law. Itis not
necessary fo allege or prove in an action filed under this section that
an adequate remedy at law does not exist or that substantial
or irreparable harm would result from the continued violation.

{e) The department is not required to give an appeal bond
in an action ansing under this section.
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§ 42.075. CIVIL PENALTY

(a) A person is subject to a civil penalty of not iess than $50 nor
more than $100 for each day of viciation and for each act of violation
if the person:

(1) threatens serious ham to a child in a facility or family
home by violating a provision of this chapter or a department rule or
standard;

(2) violates a provision of this chapter or a depariment rule or
standard three or more times within a 12-month period;

(3) places a public advertisement for an unlicensed facility or
an unlisted or unregistered family home;

(4) knowingly fails to meet or maintain any criterion of an ex-
emption authorized under Section 42.041 and engages in activities
that require a license or registration; or

{5) fails to inform the department of a change in status and
the person knows the change in status requires the person to be
licensed or registered under this chapter.

(b} The civil penalty authorized by this section is cumulative
and in addition to the criminai penaities and injunctive relief provided
by this chapter.

§ 42.076, CRIMINAL PENALTIES

(a) A person who operales a child-care faciiity or child-placing
agency without a license or certificate to operate under accreditation
under Subchapter E commits a Class B misdemeanor.

(b} A person who operates a family home without a required
listing or registration commits a Ciass B misdemeanar.

(c) A person who places a pubiic advertisement for an unli-
censed facility or an unlisted or unregistered family home commits a
Ciass C misdemeanor.

(d} it is not an offense under this section if a professional
provides legal or medical services to:

(1) a parent who identifies the prospective adoptive parent and
places the child for adoption without the assistance of the profes-
sional; or

{2) a prospective adoptive parent who identifies a parent and
receives placement of a child for adoption without assistance of the
professional.

§ 42.0761. CRIMINAL PENALTY FOR OPERATING DAY-CARE
CENTER WITHOUT QUALIFIED DIRECTOR

(a) An owner or operator of a day-care center commits an
offense if the owner or operator knowingiy operates the day-care
cenler:

(1) without a director who meets the qualifications of a director
prescribed by depariment ruies; or

{2) without the routine presence during the day-care center's
hours of operation of a director described by Subdivision (1).

(b) An offense under this section is a Class B misdemeanor.

§ 42.077. NOTICE OF ACTION AGAINST FACILITY OR FAMILY
HOME

(a) If the department revokes or suspends a facility's license or
a family home's listing or registration, the department shali publish
notice of this action:

(1) in a newspaper of general circuiation in the county in which
the facility or family home is iocated: or

{2} on the department's internet website along with other
information regarding child-care services.

(a-1) ¥ notice is pubiished in a newspaper under Subsection
(a), the newspaper shall piace the notice in the section in which
advertisements for day-care services are normaliy published.

{b) if a person who operates a facility or family home that has
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had its license, listing, or registration revoked or suspended later
applies for a new license, listing, or registration to operate the same
facility or family home, the department shail charge the person an
application fee in an amount necessary to reimburse the depariment
for the cost of the notice relating to that facility or family home.

(c) The department shail pay for pubiication of the notice from
funds appropriated to the department for licensing and regulating
child-care facilities and for listing, registering, and regulating family
homes and from appeal and application fees collected under
Subsection (b) and appropriated to the department.

{d) Afacility or family home that has its license, listing, or
registration revoked or suspended shall mail notification of this
action by certified mail to the parents or guardian of the child served
by the facility or family home. The facility or family home shail mail
the notification within five days of the effective date of the revocation
or suspension of the license, listing, or registration.

{d-1) if the department determines that the license of a
residential child-care facility shouid be revoked or suspended,
the facility shail mail notification of the action or proposed action
by certified mail to a parent of each chiid served by the facility, if the
person’s parentai rights have not been terminated, and to the child's
managing conservator, as appropnate. The residential child-care
facility shall mail the notification not iater than the fifth day after the
date the facility is notified of the department's determination that
revocation or suspension of the license is appropriate.

(e} When the most recent federal census shows that
more than one-half of the population in a municipality or in a
commissioners precinct in a county in which a family home whose
listing or registration has been revoked or suspended is located is
of Hispanic origin or Spanish-speaking, the department shal! publish
the notice under Subsection (a) in both English and Spanish.

§ 42.078. ADMINISTRATIVE PENALTY

(a) The department may impose an administrative penaity
against a facility or family home licensed or registered under this
chapter that violales this chapter or a rule or order adopted
under this chapter. in addition, the department may impose an
administrative penaity against a residential child-care facility or
a controiling person of a residentiai child-care facility if the facility
or controliing person;

(1) violates a term of a license or registration issued under
this chapter;

(2) makes a statement about a matenal fact that the faciiity
or person knows or should know is faise:

{A) on an application for the issuance of a license or
registration or an attachment to the application; or

(B) in response to a matter under investigation;

(3) refuses to aliow a representative of the department to
inspect:

(A} a book, record, or file required to be maintained by the
faciiity; or

(B) any part of the premises of the facility;

(4) purposefully interferes with the work of a representative
of the department or the enforcement of this chapter; or

(5) fails to pay a penaity assessed under this chapter on or
before the date the penalty is due, as determined under this section.

(a-1) Nonmonetary, administrative penalties or remedies
including but not limited to corrective action plans, probation, and
evaiuation periods shall be imposed when appropriate before
monetary penalties.

(b) Each day a violation continues or accurs is a separate
violation for purposes of imposing a penalty. The penaity for a
violation may be in an amount not to exceed the following limits,



based on the maximum number of children for whom the facility
or family home was authorized to provide care or the number of
children under the care of the child-placing agency when the
violation occurred:

(1) for violations that occur in a facility other than a residential

child-care facility:
Number of children Maximum amount of penalty
20 or less $50
2140 $60
41-60 $70
61-80 $80
81-100 $100
More than 100 $150
(2) for violations that occur in a residential child-care facility:
Number of children Maximum amount of penally
20 or less $100
21-40 $150
4160 $200
61-80 $250
81-100 $375
More than 100 $500

{¢) In addition to the number of children, the amount of the
penalty shall be based on:

(1) the senousness of the viclation, including the nature,
circumstances, extent, and gravity of any prohibited acts, and the
hazard or potential hazard created to the health, safety, or economic
welfare of the public;

(2) the economic harm to property or the environment caused
by the violation;

(3) the history of previous violations;

(4} the amount necessary to deter future violations;

(5) efforts to correct the violation; and

(6) any other matter that justice may require.

{d) Monetary penalties shall not be assessed for violations
that are the result of clerical errors

{e) If the department determines that a violation has occurred,
the department may issue a recommendation on the imposition of a
penalty, including a recommendaticn on the amount of the penalty.

() Within 14 days after the date the recommendation is issued,
the department shall give written notice of the recommendation to
the person owning or operating the facility or family home or to the
controlling person, if applicable. The notice may be given by certified
mail. The notice must include a brief summary of the alleged viola-
tion and a statement of the
amount of the recommended penalty and must inform the person
that the person has a right to a hearing on the occurrence of the
violation, the amount of the penalty, or both the occurrence of the
violation and the amount of the penalty.

{g) Within 20 days atter the date the person receives the
notice, the person in writing may accept the determination and
recommended penalty of the department or may make a written
request for a hearing on the occurrence of the violation, the amount
of the penalty, or both the occurrence of the violation and the amount
of the penalty.

(h) If the person accepts the determination and recommended
penalty of the department or fails to respond to the notice in a timely
manner, the executive director shall issue an order and impose the
recommended penalty.

(i) If the person requests a hearing, the department shall set
a hearing and give notice of the hearing to the person. The hearing
shall be held by an administrative law judge of the State Office of
Administrative Hearings. The administrative law judge shall make
findings of fact and conclusions of law and issue a final decision

finding that a violation has occurred and imposing a penalty or
finding that no violation cccurred.

{j) The notice of the administrative law judge’s order given to
the person under Chapter 2001, Government Code, must include a
statement of the right of the person to judicial review of the order.

{k) Within 30 days after the date the administrative law judge’s
order becomes final as provided by Section 2001.144, Govermment
Code, the person shall;

(1) pay the amount of the penalty;

(2) pay the amount of the penalty and file a petition for judicial
review contesting the occurrence of the violation, the amount of the
penalty, or both the occurrence of the violation and the amount of
the penalty; or

(3) without paying the amount of the penalty, file a petition for
judicial review contesting the occurrence of the violation, the amount
of the penalty, or both the occurrence of the violation and the amount
of the penaly.

{1} Within the 30-day period, a person who acts under
Subsection (k}{3) may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for placement
in an escrow account; or

(B} giving to the court a supersedeas bond that is approved by
the court for the amount of the penalty and that is effective until all
judicial review of the order is final; or

(2) request the court to stay enforcement of the penalty by

{A) filing with the court a sworn affidavit of the person stating
that the person is financially unable to pay the amount of the penalty
and is financially unable to give the supersedeas bond; and

(B} giving a copy of the affidavit to the department by
certified mail.

(m) On receipt of a copy of an affidavit under Subsection (1)(2),
the department may file with the court, within five days after the date
the copy is received, a contest to the affidavit. The court shall hold
a hearing on the facts alleged in the affidavit as soon as practicable
and shall stay the enforcement of the penalty on finding that the
alleged facts are true. The person who files an affidavit has the
burden of proving that the person is financially unable to pay the
amount of the penalty and to give a supersedeas bond.

(n} If the person does not pay the amount of the penalty and
the enforcement of the penalty is not stayed, the depariment may
refer the matter to the attomey general for collection of the amount
of the penalty.

{0} Judicial review of the order:

(1) is instituted by filing a petition as provided by Subchapter G,
Chapter 2001, Government Code; and

(2} is under the substantial evidence rule.

(p} If the court sustains the occurrence of the viplation, the
court may uphold or reduce the amount of the penalty and order the
person to pay the full or reduced amount of the penalty, f the court
does not sustain the occurrence of the violation, the court shall order
that no penalty is owed.

(q) When the judgment of the court becomes final, the court
shall proceed under this subsection. If the person paid the amount
of the penalty and if that amount is reduced or is not upheld by the
court, the court shall order that the appropniate amount plus accrued
interest be remitted to the person. The rate of the interest is the rate
charged on loans to depository institutions by the New York Federal
Reserve Bank, and the interest shall be paid for the period begin-
ning on the date the penalty was paid and ending on the date the
penalty is remitted. If the person gave a supersedeas bond and if the
amount of the penalty is not upheld by the court, the court shall order
the release of the bond. If the person gave a supersedeas bond and
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if the amount of the penalty is reduced, the court shall order
the release of the bond after the person pays the amount.
{r) A penalty collected under this section shall be sent to
the comptroller for deposit in the general revenue fund.
{s) All proceedings under this section are subject to Chapter
2001, Government Code.

SUBCHAPTER F. REGULATION OF EMPLOYER-BASED
DAY-CARE FACILITIES

§ 42.151. DEFINITIONS
In this subchapter:

{1) “Employer-based day-care facility" means a day-care facility
that is:

{A) operated by a small employer to provide care to not more
than 12 children of the employer's employees; and

(B) located on the employer’s premises.

(2) “Small employer” means a corporation, partnership, sole
proprietorship, or other legal entity that employs fewer than 100
full-ime employees.

§42.152. PERMIT REQUIRED

{a) Except as provided by Subsection (b}, a small employer
may not operate an employer-based day-care facility unless the
employer holds a permit issued by the department under this
subchapter.

{b) A small employer is not required to obtain a permit to
operate an employer-based day-care facility under this subchapter
if the employer holds a license to operate a child-care facility that
is issued by the department under Subchapter C. An employer that
holds that license must comply with the applicable provisions of
Subchapter C, the applicable rules of the depariment, and any
specific terms of the license.

{c) Notwithstanding any other law, including Section 42.041,
a small employer that holds a permit issued under this subchapter
is not required to hold a license under Subchapter C to operate
an employer-based day-care facility.

§ 42,153, APPLICATION,; INITIAL INSPECTION AND BACK-
GROUND AND CRIMINAL HISTORY CHECKS

{a) The department shall develop and implement a streamlined
procedure by which a small employer may apply for and be issued a
permit to operate an emplover-based day-care facility. The employer
must submit an application for the permit to the department on a
form prescribed by the department.

{b) Except as provided by Section 42.154, on receipt of a
small employer’s application for a permit, the department shall:

{1) conduct an initial inspection of the employer-bhased day-
care facility to ensure that the employer is able to comply with the
pravisions of this subchapter and that the facility complies with the
fire safety and sanitation standards of the political subdivision in
which the facility is focated; and

{2} conduct a background and criminal history check on each
prospective caregiver whose name is submitted as required by
Section 42.15%(a).

{c) The depariment may charge an applicant an administrative
fee in a reasonable amount that is sufficient to cover the costs of the
department in processing the application,

{d) The department shall process an application not later
than the 30th day after the date the depariment receives all of the
required information.
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§42.154. CONVERSION OF LICENSE

{a) The department shall develop and implement a procedure
by which a small employer that holds a license to operate a child-
care facility that is issued under Subchapter C before September 1,
2007, may convert the license to a permit under this subchapter.
The procedure must include an abbreviated application form for
use by the employer in applying for the permit.

{b) The department may waive the requirements under Section
42.153(b) for an initial inspection or background and criminal his-
tory checks with respect o a facility operated by a small employer
seeking to convert a license to a permit under this section if the
depariment determines that previously conducted inspections or
background and criminal history checks, as applicable, are sufficient
1o ensure the safely of children receiving care at the facllity.

§ 42.155. PARENT OR GUARDIAN WITHIN IMMEDIATE VICINITY
An employer-based day-care facility operating under this subchapter
may provide care only for a child whose parent or guardian;

{1)is an employee of the small employer to which the
permit to operate the facility was issued;

{2} works within the same building in which the facility is
located; and

{3) is away from that building only for limited periods, as
defined by depariment rules, during the hours the child is
receiving care.

§42.156. CAREGIVER-TO-CHILD RATIO

An employer-based day-care facility operating under this subchapter
shall maintain a caregiver-to-child ratio of at least one caregiver to
every four children receiving care.

§42.157. MINIMUM STANDARDS

The department shall encourage an employer-based day-care
facility operating under this subchapter to comply with the minimum
standards applicable to a child-care facility licensed under
Subchapter C.

§42.158. CAREGIVER QUALIFICATIONS
A caregiver employed by an employer-based day-care facility
operating under this subchapter must:

{1) be at least 18 years of age;

{2) have received a high school diploma or its equivalent,
as determined by the depariment,

{3) receive at least the minimum training required for an
employee of a licensed day-care center as prescribed by depariment
rules in accordance with Sections 42.042(p) and 42.0421;

{4) have a Child Development Associate or Certified Child-Care
Professional credential or an equivalent credential, as determined
by the department; and

{5) not have been precluded from providing direct care or
having direct access fo a child by the department based on the
results of a background and criminal history check conducted
under Section 42.158.

§ 42.159. BACKGROUND AND CRIMINAL HISTORY CHECKS
REQUIRED

(a} In accordance with niles adopted by the executive
commissioner, a small employer shall, when applying for a permit
under this subchapter and at least once during each 24 months after
receiving that permit, submit to the department for use in conducting
background and criminal history checks:

{1) the name of any director of the employer-based day-care
facility and the name of each caregiver employed at the facility to
provide care to children; and



(2} the name of each person 14 years of age or older who
will regularly or frequently be staying or working at the facility while
children are being provided care.

(b) The small employer shall also submit to the department for
use in conducting background and criminal history checks the name
of each prospective caregiver who will provide care to children at the
facility or other prospective employee who will have direct access
to those children,

(c) The department shall conduct background and criminal
history checks using:

{1} the information provided under Subsection {a) or (b), as
applicable;

(2) the information made available by the Department of Public
Safety under Section 411.114, Govemment Code, or by the Federal
Bureau of Investigation or other criminal justice agency under Sec-
tion 411.087, Govemment Code; and

(3} the department’s records of reported abuse and neglect.

(d) For purposes of Sections 411.114 and 411,087,
Govemment Code:

{1) a small employer that applies for a permit is considered
an applicant for a license under this chapter; and

(2} an employer-based day-care facility operating under a
permit issued under this subchapter is considered a child-care
facility licensed under this chapter.

{e) The department shall require the small employer to pay to
the department a fee in an amount not to exceed the administrative
costs the departrment incurs in conducting a background and criminal
history check under this section.

§ 42.160. APPLICABILITY OF OTHER LAW

Except as otherwise provided by this subchapter, an employer-
based day-care facility operating under this subchapter is not a
child-care facility, as defined by Section 42.002, and the provisions
of this chapter and the department’s rules that apply to a child-care
facility licensed under Subchapler C do not apply to an employer-
based day-care facility.

§ 42.161. REPORTING OF INCIDENTS AND VIQIATIONS
An employer-based day-care facility operating under this
subchapter and each employee of that facility are subject to
the reporting requirements of Section 42.063 to the same
extent a licensed child-care facility and employees of licensed
child-care facilities are subject to that section.

§ 42.162. AUTHORITY TO CONDUCT LIMITED INSPECTIONS

{a) The department may inspect an employer-based day-care
facility operating under this subchapter if the department receives
a complaint or report of child abuse or neglect alleged to have
occurred at the facility.

{b} If the department inspects an employer-based day-care
facility as authorized by this section, the department may require
the small employer operating the facility to take appropriate
corrective action the department determines necessary to comply
with the requirements of this subchapter and 1o ensure the health
and safety of children receiving care at the facility. The department
may continue to inspect the facility until corrective action is taken
and for a reasonable time after that action is taken to ensure
continued compliance.

(c) The depariment may charge a small employer issued a per-
mit under this subchapter a reasonable fee for the cost of services
pravided by the department in formulating, monitoring,
and implementing a corrective action plan under this section.

§ 42.163. SUSPENSION, DENIAL, OR REVOCATION

{a) The department may suspend, deny, or revoke a permit
issued to a small employer under this subchapter if the employer
does not comply with the provisions of this subchapter or any
applicable department rules.

(b} The department may refuse to issue a permit under this
subchapter to a small employer that had its authonization to operate
a child-care facility issued under another subchapter revoked,
suspended, or not renewed for a reason relating to child health
or safety as determined by the department.

{c} An employer-based day-care facility is subject to the
emergency suspension of its permit to operate and to closure
under Section 42.073 to the same extent and in the same manner
as a licensed child-care facility is subject to that section.

DEFINITIONS OF “ABUSE" AND "NEGLECT"

Excerpt from the Texas Family Code

Subtitle E. Protection of the Child

Chapter 261. Investigation of Report of Child Abuse or Neglect
Subchapter E. Investigation of Abuse, Neglect or Exploitation in
Certain Facilities

§ 261.401. AGENCY INVESTIGATION

{a) Notwithstanding Section 261.001, in this section:

(1) “Abuse” means an intentional, knowing, or reckless act
or omission by an employee, volunteer, or other individual working
under the auspices of a facility or program that causes or may cause
emotional harm or physical injury to, or the death of, a child served
by the facility or program as further described by rule or policy.

(2) “Exploitation™ means the illegal or improper use of a child
or of the resources of a child for monetary or personal benefit, profit,
or gain by an employee, volunteer, or other individual working under
the auspices of a facility or program as further described by rule or
policy.

(3} “Neglect” means a negligent act or omission by an em-
ployee, volunteer, or other individual working under the auspices of
a facility or program, including failure to comply with an individual
treatment plan, plan of care, or individualized service plan, that
causes or may cause substantial emotional harm or physical injury
to, or the death of, a child served by the facility or program as
further described by rule or policy.
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LANCASTER CITY COUNCIL 7

Agenda Communication for
April 23, 2012 AG12-007

Conduct a Public Hearing regarding use of allocated funds under
the Fiscal Year 2012 Dallas County Community Development Block
Grant (CDBG) program.

This request supports the City Council 2011-2012 Policy Agenda.

Goal 1: Financially Sound City Government
Goal 5: Sound Infrastructure

Background

The City of Lancaster is eligible to receive $105,679 in Community Development Block
Grant (CDBG) funds for fiscal year 2012. In addition, there is approximately $25,900 in
funds that may be carried forward from the completed 2010 project. CDBG funds are
administered through Dallas County and may only be used on projects that eliminate
blight, eliminate a community threatening condition or primarily benefit low/moderate
income residents. The primary objective of the program is to develop sustainable urban
communities that meet the public service and housing needs of low and moderate income
households. Federal rules allow each community to tailor its program to address specific
local needs.

Historically, the City has used this funding for either demolition of substandard structures
or residential roadway projects. For the past three years, staff has identified residential
roadway project(s) for consideration. Council has previously approved the following
roadway projects for submission.

Year Roadway Project

2009 Cheshier Road, from Beltline Road to its end
2010 Henry Road from Wintergreen Road to Baskin Drive
2011 Stanford Drive from Arcady Lane to Arlington Lane

Given the significant need for roadway improvements in various areas of the City, staff will
recommend qualifying roadway projects for discussion at the Council work session on
May 7, 2012. The City Council must conduct a public hearing to receive input from
citizens regarding use of the CDBG funds.
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Considerations

e Operational - If participating in the program, Council must adopt a resolution
identifying the project(s) and submit the application by May 25, 2012. The 2012
CDBG funds will not be available for use until October 2012,

Council is scheduled to discuss potential CDBG projects at its May 7 work session.
Formal consideration of the submission to Dallas County is scheduled for the May
21, 2012 Council meeting.

e Legal - As required by law, the City must conduct a public hearing to receive input
from citizens regarding use of the allocated CDBG funds. The notice of public
hearing was published in the Focus Daily News on April 13, 2012 and in the Dallas
Morning News on April 16, 2012 as part of Dallas County’s notice. This satisfies
the noticing requirements for the public hearing.

+ Financial - The City is eligible to receive $105,679 in CDBG funding for fiscal year
2012,

¢ Public Information — The City Council must conduct a public hearing. There are
no other public information requirements.

Options/Alternatives
Council must conduct the public hearing as a requirement for submission of a CDBG

project(s) to Dallas County for funding under the Community Development Block Grant
program.

Recommendation
Staff recommends conducting and closing the public hearing to receive input regarding

use of CDBG funds.

Prepared and submitted by:
Jim Brewer, Assistant Director Public Works / Development Services
Dolle K. Downe, City Secretary

Date: _April 16, 2012




LANCASTER CITY COUNCIL 8

Agenda Communication for
April 23, 2012

AG12-008

Discuss and consider a resolution establishing the reappraisal of
certain real property located within the corporate limits of the City
which was damaged as a result of severe storms and tornado;
providing authorization to reappraise such damage to real
property; providing for reappraisal; and providing for proration of
taxes as a result of natural disaster.

This request supports the City Council 2011-2012 Policy Agenda.

Goal: Financially Sound City Government

Background

Section 23.02 of the Texas Property Tax Code addresses reappraisal of property
damaged in a natural disaster area. The Dallas Central Appraisal District contacted the
City, Lancaster ISD and Dallas County regarding a reappraisal of the affected area in
Lancaster. Briefly, Section 23.02 of the Code provides that each governing body may
authorize reappraisal of all property damaged in the disaster area at its market value
immediately after the disaster and provide for prorating of the taxes on the property for
the year in which the disaster occurred. Lancaster ISD and Dallas County are scheduled
to consider action to authorize reappraisal and proration of their respective property tax as
well.

Considerations

Operational — The Dallas Central Appraisal District completes the reappraisal as
soon as practicable and includes on the appraisal records the date of disaster, the
appraised value of the property after the disaster, and indicates the taxing units (City,
Lancaster ISD, Dallas County) to which the reappraisal applies.

If the taxes are prorated, taxes due on the property are determined as follows: the
taxes on the property based on its value on January 1 are multiplied by a fraction
(93/366 — 93 days before the date of the disaster divided by 366 days in the year,
which in 2012 includes 29 days in February for leap year) and the taxes on the
property based on its reappraised value multiplied by a fraction (233/366 — 233 days
including the date the disaster occurred remaining in the year divided by 366 days in
2012). The total of the two amounts is the amount of taxes on the property for the
year.
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» Legal - The City Attorney has prepared the attached resolution.

*» Financial — Under the Property Tax Code, a taxing unit (such as the City, LISD
and/or Dallas County) must pay the appraisal districts cost of making the
reappraisals. However, Dallas Central Appraisal District has indicated they will not
charge for the reappraisals. Proration of the taxes due to the disaster will reduce
property taxes collected by the City.

* Public Information — There are no public information requirements for this matter
beyond proper notice under the Texas Open Meetings Act. Dallas Central Appraisal
District has placed information regarding tornado reappraisal on their website at
www.dallascad.org that informs property owners of the Property Tax Code and allows
property owners to email their questions regarding storm damaged property.

Options/Alternatives

1. City Council may approve the resolution as presented.
2. City Council may deny the resolution.

Recommendation
Staff recommends approval of the resolution as presented.
Attachments

* Resolution

» Texas Property Tax Code Section 23.02 Reappraisal of Property Damaged In
Natural Disaster Area

Prepared and submitted by:
Opal Mauldin Robertson, City Manager

Date: _April 16, 2012




RESOLUTION NO. 2012-04-37

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
LANCASTER, TEXAS, ESTABLISHING THE REAPPRAISAL OF
CERTAIN REAL PROPERTY LOCATED WITHIN THE CORPORATE
LIMITS OF THE CITY WHICH WERE DAMAGED AS A RESULT OF
SEVERE STORMS AND TORNADOQO; PROVIDING AUTHORIZATION
TO REAPPRAISE SUCH DAMAGE TO REAL PROPERTY; PROVIDING
FOR REAPPRAISAL; PROVIDING FOR PRORATION OF TAXES AS A
RESULT OF NATURAL DISASTER; PROVIDING A SEVERABILITY
CLAUSE; PROVIDING A REPEALING CLAUSE; AND PROVIDING AN
EFFECTIVE DATE.

WHEREAS, City of Lancaster, suffered severe storms and tornado on April 3, 2012 and
such has caused significant damage to real and personal property located within the City of
Lancaster; and,

WHEREAS, the Governor of the State of Texas has declared Dallas County a disaster
area pursuant to State Law; and

WHEREAS, Section 23.02 of the Texas Property Code provides that the governing body
of a taxing unit located in an area declared to be a natural disaster area by the Governor may
authorize reappraisal of all property damaged as a result of the disaster; and,

WHEREAS, the City Council of the City has determined it is appropriate to evoke such
section to cause such reappraisal and proration of taxes that may be warranted;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF LANCASTER, TEXAS:

Section 1. Property located within the damaged area South of Telephone Road, West
of Sunny Meadows, East of Pebble Beach, and North of Wintergreen Road suffered significant
damaged as a result of a severe weather that occurred on April 3, 2012. The City pursuant to
state law requests the chief appraiser of the Dallas Central Appraisal District reappraise such real
property within the affected area set forth herein and that such reappraisal shall be filed as soon
as practical with the City Council of the City of Lancaster.

Section 2. In the event that such property is in fact reappraised and the report
provided to the City, the City Council shall provide for prorating the taxes on the property for the
year in which the disaster occurred and such proration should be in accordance with Section
23.02 Subparagraph D of the Texas Property Tax Code.

Section 3. Any prior Resolution of the City Council in conflict with the provisions
contained in this Resolution are hereby repealed and revoked.
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Section 4. Should any part of this Resolution be held to be invalid for any reason, the
remainder shall not be affected thereby, and such remaining portions are hereby declared to be
severable.

Section 5. That this Resolution shall take effect immediately from and after its
adoption and execution.

DULY PASSED by the City Council of the City of Lancaster, Texas, this the 23™ day of
April 2012.

APPROVED:

MARCUS E. KNIGHT, MAYOR

ATTEST:

DOLLE K. DOWNE, CITY SECRETARY

APPROVED AS TO FORM:

ROBERT E. HAGER, CITY ATTORNEY
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LANCASTER CITY COUNCIL 9

Agenda Communication for
April 23, 2012

AG12-009

The City Council shall convene into closed executive session
pursuant to Section § 551.071 (1) of the TExas GOVERNMENT CODE to
consult with the City Attorney to seek legal advice on pending
litigation and/or settlement concerning Cause No. 11-10174 Con-
Way Truckload, Inc. vs. the City of Lancaster.

Executive session matter.

Prepared and submitted by:
Dolle K. Downe, City Secretary

Date: April 16, 2012






LANCASTER CITY COUNCIL

Agenda Communication for
April 23, 2012

10

AG12-010

Reconvene into open session. Consider and take appropriate
action(s), if any, on closed/executive session matters.

Background

This agenda item allows City Council to take action necessary, if any, on item(s)

discussed in Executive Session.

Prepared and submitted by:
Dolle K. Downe, City Secretary

Date: April 16, 2012







